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Preface 
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The  Markle  Foundation  embarked  on  its  Communications  Policy  Proj¬ 
ect  in  late  1987  with  the  hope  that  timely  writings  on  federal  telecom¬ 
munications  policy  would  draw  attention  to  possibilities  for  reform 
in  domestic  and  international  telecommunications  policy  in  the  com¬ 
ing  decade.  The  essays  included  in  these  two  volumes  represent  the 
contributions  of  many  of  the  project’s  participants  during  the  past  year. 

The  Communications  Policy  Project  has  been  a  collaborative  ven¬ 
ture,  and  I  am  grateful  to  all  contributors  and  participants  for  their 
interest,  enthusiasm,  and  time-consuming  efforts.  Lloyd  Morrisett  and 
the  Foundation’s  staff  provided  funding,  infrastructure,  and  a  home 
for  the  project,  and  Paul  Iannicelli  supervised  the  flow  of  paper,  com¬ 
puter  disks,  telephone  calls,  and  people  across  several  continents  and 
oceans.  In  addition  to  our  authors,  many  commentators  read  essay 
drafts  and  participated  in  seminars  and  meetings:  Stanley  Besen, 
Stuart  Brotman,  Robert  Bruce,  Barry  Carter,  Ronald  Cass,  Tom  Cohen, 
Donna  Demac,  Gerald  Faulhaber,  Kenneth  Flamm,  Robert  Gellman, 
Thomas  Krattenmaker,  Jeffrey  Krauss,  Frank  Lloyd,  Michael  Marcus, 
Nicholas  Miller,  Janet  Morgan,  Hugh  O’Neill,  Bruce  Owen,  J.  David 
Patterson,  Ronald  Plesser,  Marc  Porat,  Gregory  Staple,  Christopher 
Sterling,  and  Frederick  Weingarten.  Roger  Noll,  Robert  Pepper  and 
Carolyn  Sachs  helped  conceive  the  project  and  contributed  enor¬ 
mously  to  its  progress,  as  did  Richard  Rowson  of  Duke  University 
Press.  Throughout,  Martin  Elton  and  Henry  Geller  were  patient  and 
ever-constructive  advisers  to  the  project  and  its  director. 

Paula  R.  Newberg 

Director,  Communications  Policy  Project 
New  York  City 
November  1988 
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Paula  R.  Newberg 


The  decade  of  the  1980s  has  witnessed  enormous  change  in  the  world 
of  telecommunications.  Satellite  communications,  fiber  optics,  per¬ 
sonal  computing,  highly  sophisticated  electronic  information  systems, 
and  other  new  technologies  have  all  exploded  in  their  importance 
and  have  helped  to  internationalize  communications  industries,  mar¬ 
kets,  and  audiences.  At  the  same  time,  major  antitrust  actions  by  the 
American  government  have  restructured  the  telecommunications  in¬ 
dustry,  providing  groundwork  for  new  organizational  arrangements 
among  old  and  new  technologies  alike.  During  this  same  decade,  eco¬ 
nomic  regulation  has  been  dramatically  revised  in  the  United  States, 
Japan,  Western  Europe  (most  recently  with  an  eye  toward  economic 
integration  in  1992),  and  a  number  of  emerging  Third  World  capital¬ 
ist  economies.  Reacting  to  the  costs  and  policies  of  detailed  federal 
regulation,  macroeconomic  policy  has  moved  away  from  traditional 
doctrinal  regulation,  even  among  those  economists  and  political  ana¬ 
lysts  who  continue  to  favor  some  of  its  principles.  Limits  on  federal 
regulation  have  devolved  many  responsibilities  to  local  and  state  gov¬ 
ernments.  Although  the  long-range  practical  effects  of  all  these  con¬ 
versions  have  yet  to  be  fully  realized  and  understood,  the  context  of 
telecommunications  policy  has  been  indelibly  colored  by  the  scope 
and  nature  of  these  changes. 

Concurrently,  many  governments,  including  the  United  States,  have 
renewed  their  interest  in  competition  and  competitiveness  on  the 
one  hand  and,  on  the  other  hand,  in  harmonizing  policy  objectives  in 
a  wide  array  of  related  industrial  and  financial  areas — sometimes 
under  the  aegis  of  industrial  policy,  sometimes  in  the  name  of  simple 
efficiency.  Concerns  with  global  competition  are  teamed  with  the  prac¬ 
tical  requirements  of  internationalized  industries  and  occasional  ideo- 
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logical  interests  of  interdependence.  These  dilemmas  help  to  pose 
fundamental  questions  of  political  and  economic  organization  and 
have  prompted  searching  reviews  of  industrial  priorities,  employment 
arrangements,  and  long-range  planning.  Social  welfare  and  economic 
equity  policies,  both  domestic  and  international,  are  thus  crucially 
and  directly  affected  by  changes  in  telecommunications  and  telecom¬ 
munications  policies. 

As  new  technologies  and  circumstances  have  helped  to  erase  some 
political  borders,  economic  exigency  has  underscored  the  importance 
of  national  boundaries  for  policymakers.  Telecommunications  pol¬ 
icy  therefore  meets  at  the  cusp  of  these  policy  determinations,  a  place 
of  tremendous  opportunity  and,  of  course,  some  associated  difficul¬ 
ties.  The  challenges  of  the  next  decade — politically,  economically, 
socially,  and  technologically — will  be  to  comprehend  the  effects  of 
recent  policies,  interpret  the  depth  of  new  technologies,  and  con¬ 
struct  useful  and  plausible  possibilities  for  the  future. 

The  essays  included  in  these  volumes  each  examine  selected,  im¬ 
portant  aspects  of  telecommunications  policy.  The  first  volume  com¬ 
bines  writings  on  telephony  and  mass  media  regulation  with  consid¬ 
erations  of  policy  process  reform.  The  second  volume,  building  on 
explorations  in  traditional  regulatory  fields,  explores  the  implications 
of  new  telecommunications  technology  in  information  policy  and 
economic  policy.  Together  they  help  to  emphasize  a  set  of  coherent 
themes  in  policy  for  the  near  and  the  long  terms.  These  writings  are 
varied  in  political  and  economic  perspective,  methodology,  policy 
assumptions,  and  recommendations.  They  share  a  common  interest 
in  constructing  telecommunications  policies  to  strengthen  society  and 
in  some  cases  find  agreement  in  policy  proposals  even  when  their 
initial  objectives  seem  at  variance. 

Primary  among  the  concerns  articulated  in  these  volumes  is  an 
issue  significant  for  all  public  policy  in  this  field:  how  can  we  and 
how  should  we  define  the  public  interest  for  the  purposes  of  telecom¬ 
munications  policy?  Who  is  the  public,  and  how  can  it  best  be  served? 
In  many  ways,  this  single  problem  orients  public  policy  debate  in  a 
range  of  areas  touched  by  telecommunications.  At  times,  public  pol¬ 
icy  identifies  public  interest  with  national  interest.  The  telecommu¬ 
nications  industry  logically  calls  for  policy  to  encourage  industrial 
growth  and  to  take  account  of  the  diverse  interests  of  research  com¬ 
munities,  manufacturers,  and  businessmen.  The  history  of  telecom- 
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munications  development  in  the  United  States,  however,  points  to  as 
many  different  communications  policies  as  there  are  macroeconomic 
policies,  with  the  changing  fortunes  of  direct  governmental  interven¬ 
tion  as  variable  as  the  national  mood. 

As  part  of  the  national  infrastructure,  telecommunications  is  more 
than  just  one  set  of  industries  subject  to  regulation,  but  is  integral  to 
local  and  national  politics,  society  and  economy.  Nonetheless,  some 
of  these  industries  are  regulated  as  common  carriers — underscoring 
a  traditional  view  of  public  responsibility  for  national  infrastructure 
— while  newer  entrants  like  cable  broadcasting,  practically  speak¬ 
ing,  are  not.  As  several  of  the  following  essays  note,  this  inconsis¬ 
tency  may  have  reached  the  end  of  its  useful  life,  and  a  fresh,  integrated 
approach  to  satisfying  the  public  interest — whether  for  purposes  of 
economic  efficiency  or  to  reinforce  First  Amendment  values  —  may 
be  more  appropriate  for  the  next  century.  Moreover,  the  world  of  tele¬ 
communications  is  increasingly  international.  Not  only  are  broad¬ 
cast  and  satellite  signals  oblivious  to  national  borders,  but  the  manu¬ 
facture  of  each  component  of  telecommunications  equipment  is  part 
of  a  vast  network  of  international  trade,  standards,  and  development. 
Just  as  the  national  interest  has  become  more  difficult  to  define  and 
isolate,  so  telecommunications  policy  has  become  more  complex, 
speaking  to  a  large  array  of  intersecting  policies  and,  literally,  audi¬ 
ences.  Intergovernmental  agencies  have  acted  to  set  standards  and 
multilateral  agreements  have  provided  limited  order  for  increasingly 
elaborate  telecommunications  arrangements,  but  their  efforts  require 
far  more  support  and,  ultimately,  vision. 

To  whom  should  policy  be  addressed?  Federal  telecommunications 
policies  must  consider  more  than  one  broad  notion  of  national  inter¬ 
est.  Should  public  policy  be  formulated  primarily  to  protect  consum¬ 
ers  and,  if  so,  which  ones  and  for  what  purposes  or  against  what 
potential  harms?  Are  the  interests  of  businesses  and  individuals  com¬ 
patible,  and  can  they  be  served  by  similar  policy  initiatives?  Are 
deregulatory  policies  instituted  in  the  last  decade  appropriate  to  meet 
the  needs  of  a  changing  American  population?  Should  special  mea¬ 
sures  be  taken  within  the  telecommunications  arena  to  serve  special 
groups,  such  as  children  or  minorities,  or  to  encourage  special  initia¬ 
tives,  such  as  education  through  public  broadcasting?  Answers  to 
these  questions,  different  as  they  are  in  this  volume  and  elsewhere, 
are  critical  to  future  determinations  in  policy  areas  as  varied  as  fiber 


4  Paula  R.  Newberg 


optics  research  and  broadband  networks,  subsidies  for  rural  telephone 
subscribers,  and  the  structure  of  federal  funding  for  public  broad¬ 
casting. 

Closely  related  to  the  problem  of  identifying  the  public  and  its 
interests  is  the  question  of  who  is  to  represent  those  interests.  Again, 
this  question  crosses  political  and  technological  borders.  At  first 
glance,  American  national  interests  in  trade,  research,  and  interna¬ 
tional  telecommunications  would  seem  most  clearly  voiced  by  the 
federal  government,  expressing  a  unified  position  on  telecommuni¬ 
cations  issues.  For  some  observers,  a  seemingly  univocal  national 
policy,  comparable  to  the  single  telecommunications  administration 
of  other  countries,  would  simplify  global  negotiations  for  trade  and 
prove  advantageous  for  consumers  and  service-providers  alike. 

However,  this  view  gravely  misstates  the  variegated  texture  of  polit¬ 
ical  and  economic  responsibilities  in  the  United  States,  and  ever- 
changing  philosophies  and  ideologies  assessing  such  obligations.  Re¬ 
cent  history  has  helped  to  highlight  tensions  —  sometimes  creative, 
sometimes  complicating — inherent  in  the  American  federal  system: 
rights  of  state  governments  to  regulate  public  utilities  versus 
efficiencies  of  national  policies,  overlapping  interests  of  state  trade 
enhancement  and  federal  foreign  economic  policies,  competition 
among  states  to  provide  regulatory  environments  conducive  not  only 
to  the  telecommunications  infrastructure  but  also  to  the  jobs  and  ser¬ 
vices  that  accompany  these  businesses.  Who  speaks  for  individual 
consumers,  business  consumers,  investors,  and  the  national  econ¬ 
omy  is  as  knotty  a  problem  as  who  speaks  for  citizens  in  the  political 
processes  which  determine  these  policies. 

Complexity  embraces  far  more  than  the  layered  texture  of  Ameri¬ 
can  government.  Some  complexity  is  intentional,  like  the  many  vehi¬ 
cles  to  express  individual  opinion  in  politics  or  elegant  economic 
and  technological  architectures:  some  is  less  so,  including  difficulties 
imposed  by  market  deficiencies.  The  crossroads  between  intention 
and  result,  if  left  untended,  can  be  untidy,  costly,  and,  indeed,  more 
complex  than  perhaps  we  need.  The  role  of  public  policy  is  to  help 
design  a  clear  path  through  this  disarray. 

Citizen  voice  must  play  an  extremely  important  role  in  such  policy 
deliberations.  The  communications  world  has  grown  exponentially 
in  the  last  decade.  Technology  is  now  commonplace  that  was  virtu¬ 
ally  unknown  a  few  years  ago:  rapid  developments  have  put  within 
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reach  choices  in  information  services,  telephony  and  mass  media  that 
were  hitherto  inaccessible.  The  late  twentieth  century  is  proving  to 
be  a  period  when  technological  change  sometimes  seems  faster  than 
its  identifiable  purposes  and  the  logic  of  the  polities  which  encom¬ 
pass  them.  If  change  seems  a  constant,  however,  so  too  are  citizen 
rights.  As  many  essays  in  these  volumes  make  clear  (each  in  their 
own  ways),  the  fundamental  rights  of  free  expression  provide  a  foun¬ 
dation  for  discussions  of  regulation  and  deregulation,  for  media  free¬ 
doms  and  constraints,  and  for  the  parameters  of  both  technological 
and  political  change.  Indeed,  while  complexity  may  be  the  byword 
of  contemporary  telecommunications,  the  equation  of  public  interest 
and  free  expression  rights — and  the  political  implications  of  the  many 
ways  to  formulate  this  calculus — have  become  the  guideposts  for  its 
coherence. 

Thus,  the  relationships  between  policy  assumptions,  the  contexts 
in  which  they  are  molded  and  articulated,  and  the  goals  they  pursue 
are  at  once  intricate  and  tangled.  The  best  public  policies  join  inter¬ 
ests  and  public  goals  consistent  with  political  society.  (Of  course, 
this  is  formidable  in  a  policy  world  that  is  progressively  more  inter¬ 
national.)  For  telecommunications  policy,  variant  readings  of  those 
assumptions,  and  of  technique  and  prospect,  provide  both  confusion 
and  possibility.  Part  of  telecommunications  policy  must  be  to  har¬ 
ness  its  infinity  for  public  good;  part  must  allow  technology  to  ex¬ 
plore  its  own  limits.  With  the  goal  of  providing  basic  universal  tele¬ 
communications  service  almost  accomplished  in  the  United  States, 
for  example,  the  goal  of  interconnection  among  the  many  arenas  of 
telecommunications  development  is  gradually  taking  its  place.  It  is 
an  open-ended  pursuit  but  incorporates  familiar  quests  for  accessi¬ 
bility  and  affordability  which  are  as  much  part  of  the  national  debate 
about  social  welfare  as  they  are  about  telecommunications.  Hence 
the  need  for  constant  discussions  and  revaluations  about  the  propri¬ 
ety,  function,  and  terms  of  regulation. 

This  volume  takes  as  its  subject  the  three  pillars  of  telecommunica¬ 
tions  regulation — technology,  markets,  and  the  policy  process.  In  the 
general  areas  of  telephony,  mass  media,  and  policymaking,  it  investi¬ 
gates  the  nature  of  the  regulatory  enterprise,  the  unsettling  techno¬ 
logical  change  that  traditional  regulation  has  encountered,  and  pol¬ 
icy  problems  posed  by  market  deficiencies.  It  examines  the  impact  of 
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telecommunications  technologies  on  national  economic  behavior  and 
the  roles  of  local  and  national  governments  in  directing  the  economy 
and  polity. 

The  essays  included  here  on  telephony  regulation  explore  several 
intersecting  problems:  changes  in  the  structure  and  functioning  of 
telephony  industries  in  the  wake  of  the  AT&T  divestiture  and  continu¬ 
ing  industrial  changes:  interactions  between  state  and  national  gov¬ 
ernments  concerning  the  province  of  regulatory  responsibilities;  the 
parallel  growths  of  public  and  private  networks  and  the  policy  di¬ 
lemmas  inherent  in  both;  and  the  nature  of  price  structure,  regula¬ 
tory  patterns  and  international  telecommunications.  While  each  essay 
takes  telephony  as  its  focus,  the  regulatory  lessons  they  draw  are  wider 
than  this  one  field.  The  goals  we  set  for  regulation  will  have  tangible 
results  in  the  way  telephony  develops.  At  the  same  time,  the  driving 
economic  force  of  telecommunications  technology  and  the  gradual 
convergence  of  technologies,  including  fiber  optics  and  satellite  trans¬ 
mission,  is  forcing  critical  revisions  in  regulatory  theory  and  practice. 

Such  changes  are  even  more  palpable  in  mass  media.  Where  three 
networks  once  dominated  television  broadcast,  now  dozens  of  new 
choices  confront  the  American  consumer.  Cable,  video  cassette  re¬ 
corders,  and  direct  broadcast  satellites  not  only  bring  the  media  closer 
to  telephony — and  thus  raise  serious  questions  about  the  future  of 
common  carrier  regulation  and  its  alternatives  —  but  potentially  alter 
the  nature  of  broadcasting  itself.  Radio  deregulation  in  the  1970s  has 
been  followed  by  television  deregulation  in  the  1980s;  nonetheless, 
the  problems  of  the  market  have  not  been  fully  solved.  As  the  follow¬ 
ing  essays  make  clear,  the  success  of  mass  media  in  the  United  States 
will  depend  in  part  on  the  breadth  and  depth  of  future  regulation. 

These  essays  also  underscore  spirited  debates  in  American  society 
about  open  expression,  economic  freedoms,  and  national  responsi¬ 
bilities.  First  Amendment  liberties,  a  foundation  of  American  poli¬ 
tics,  have  been  interpreted  quite  differently  among  industries,  citizen 
groups,  economists,  and  politicians.  Regulation  is  neither  the  best 
proponent  nor  the  worst  enemy  of  free  speech;  the  form  regulation 
takes,  however,  does  help  to  determine  the  vitality  of  markets  and 
suppliers,  or  put  another  way,  programmers  and  viewers.  Embedded 
in  these  controversies  are  arguments  about  government’s  role  in  pro¬ 
viding  programming  and  technology — for  example,  in  the  future  of 
public  telecommunications  in  an  era  when  broadcast  stations  them- 
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selves  may  become  obsolete,  but  when  national  commitments  to  edu¬ 
cation,  literacy,  and  public  culture  require  firm  attention. 

At  base,  the  substance  of  these  policy  discussions  also  concerns 
the  way  public  policy  is  decided.  New  telecommunications  technol¬ 
ogies  can  be  decentralizing:  with  cassettes,  national  broadcasting 
diminishes  in  importance;  with  greater  consumer  choice,  the  sig¬ 
nificance  of  large  telephone  companies  seems  to  lessen;  as  compe¬ 
tition  among  technologies  increases,  costs  may  decrease.  Concurrently, 
the  health  of  national  industries  is  crucial  to  the  continued  develop¬ 
ment  and  deployment  of  new  research  and  development. 

For  policymakers — city  administrators  who  oversee  cable  franchise 
licenses,  state  public  utilities  commissioners  with  discretion  over  te¬ 
lephony  pricing,  congressional  representatives  with  jurisdiction  over 
federal  agencies — the  policy  process  itself  must  be  open  to  all  par¬ 
ties  to  fashion  consensus.  The  “marketplace  of  ideas,”  cornerstone  of 
First  Amendment  broadcasting  policy,  must  also  characterize  the  pol¬ 
icy  process.  Yet,  the  myriad  of  policy  fora  is  itself  creating  complex¬ 
ity  in  telecommunications.  A  balance  between  executive  coordina¬ 
tion,  legislative  contribution,  and  judicial  oversight  must  be  struck 
anew  as  technology  continues  apace. 

In  these  technologically  dynamic  fields,  change  is  inevitable — with 
a  cadence  and  course  set  in  conjunction  with  public  policies.  Creat¬ 
ing  policy  which  can  support  inventors  and  investors  alike,  provide 
suitable  underpinning  for  future  development,  and  serve  society  by 
retaining  choice  in  real  terms  is  a  serious  responsibility  and  exciting 
challenge  for  political  policy  in  coming  years. 


nah- 
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To  most  Americans,  recent  events  in  telecommunications  policy  must 
seem  especially  confusing.  The  United  States  has  always  had  one  of 
the  best  (if  not  the  best)  telecommunications  systems  in  the  world. 
Yet  American  telecommunications  policy  has  been  fitful  and  incon¬ 
sistent,  even  destructive  of  the  organization  that  created  the  system, 
the  American  Telephone  and  Telegraph  Company  (AT&T).  The  com¬ 
mon  parlance  rhetorical  question,  “Why  fix  it  if  it  ain’t  broke,”  must 
seem  to  many  especially  appropriate. 

Interestingly,  the  tendency  to  fix  things  that  ain’t  broke  proceeds 
unabated.  By  such  measures  as  price,  service  quality  and  growth 
the  industry  has  performed  even  better  after  the  wrenching  changes 
of  the  1970s  and  early  1980s.  In  the  minds  of  most  policymakers, 
however,  it  still  needs  fixing:  in  some  cases  “back  to  the  future” 
actions  to  restore  the  status  quo  ante:  in  others  further  dismantling 
of  long-standing  policies,  and  in  still  others  further  reform  of  recent 
reforms. 

This  essay  tries  to  explain  the  causes  and  consequences  of  the  pol¬ 
icy  changes  that  have  already  taken  place  or  that  are  now  on  the 
agenda.  In  one  sense,  it  is  a  reader’s  guide  to  the  world  of  divesti¬ 
ture,  deregulation,  price  caps,  and  social  contracts.  But  it  also  serves 
a  broader  and  probably  more  durable  function:  to  place  the  current 
policy  debates  in  the  broader  context  of  the  historical  development 
of  the  industry.  Controversy,  instability,  and  inconsistency  are  endur¬ 
ing  features  of  telecommunications  policy  and  are  likely  to  remain  so. 

One  reason  for  these  conflicts  is  uncertainty  about  the  future  course 
of  technology  and  demand.  What  services  are  feasible?  What  services 
will  customers  want?  Which  are  necessary  to  promote  economic 
growth  in  communications-intensive  industries?  What  elements  of 
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the  industry,  if  any,  are  natural  monopolies  or  are  more  efficiently 
provided  by  vertically  integrated  firms? 

A  more  fundamental  cause  of  conflict  is  that  telecommunications 
policy  must  serve  conflicting  values:  the  ideology  of  free  markets  ver¬ 
sus  the  currently  conflicting  ideology  of  government  decentraliza¬ 
tion  in  the  new  federalism;  the  objective  of  cheap  local  service  versus 
the  objective  of  providing  advanced  services  to  increase  productivity 
in  communications-intensive  industries;  and  potential  technical 
efficiencies  through  integrated  firms  versus  possible  inefficiencies  aris¬ 
ing  from  market  power  and  economic  regulation.  These  conflicts  are 
made  more  intense  because  each  locus  of  policy  responsibility  tends 
to  focus  on  only  part  of  the  problem  and  even  to  deny  the  existence  of 
conflicts. 

Issues  and  Players  in  Che  1990s 

For  the  remaining  years  of  the  twentieth  century,  and  probably  beyond, 
telecommunications  regulation  will  be  dominated  by  the  changes  in 
federal  policy  that  were  adopted  during  the  1970s.  From  the  first 
development  of  a  federal  telecommunications  policy  in  the  early 
1900s,  government  officials  have  recognized  the  desirability  of  com¬ 
petition;  however,  only  in  the  1970s  did  Department  of  Justice  (DOJ) 
and  the  Federal  Communications  Commission  (FCC)  begin  to  believe 
that  a  significant  part  of  the  industry  could  be  structurally  competi¬ 
tive.  The  key  events  were  the  Fee’s  decisions  to  promote  competition 
in  customer  premises  equipment  (that  is,  the  various  devices  from 
simple  telephones  to  complex  switchboards  that  are  used  by  the  in¬ 
dustry’s  customers  to  connect  to  the  network)  and  in  a  limited  range 
of  long-distance  services  (initially  private  networks,  dedicated  point- 
to-point  lines,  and  systems  with  different  technical  characteristics 
than  AT&T’s  telephone  network).  These  decisions  created  controver¬ 
sies  regarding  AT&T’s  treatment  of  its  new  competitors,  which  in  turn 
gave  rise  to  DOJ’s  antitrust  complaint  of  1974  and  further  procompeti- 
tive  actions  by  the  FCC. 

The  gradual  move  to  promote  competition  actively  complicated  the 
tasks  of  telecommunications  regulators.  Before  1970  almost  every  part 
of  the  industry  was  a  regulated  monopoly.  In  this  regime  the  job  of 
regulators  was  relatively  clear  and  straightforward:  prevent  AT&T  and 
other  local-service  monopolists  from  using  their  market  power  to  ex- 
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ploit  their  customers,  while  giving  them  sufficient  incentives  and 
freedom  of  action  to  expand  and  improve  their  services.  Moreover,  as 
might  be  expected  in  an  industry  controlled  by  politicians  elected 
through  a  democratic  process,  an  overriding  objective  was  to  make 
service  available  at  a  low  price  to  as  many  people  as  possible. 

Regulated  monopoly  produced  exceptional  performance.  Rapidly 
advancing  technology,  arising  in  part  from  AT&T’s  stellar  research  arm, 
Bell  Telephone  Laboratories,  caused  the  real  costs  and  prices  of  prod¬ 
ucts  and  services  to  decline  while,  simultaneously,  service  was  ex¬ 
tended  to  virtually  all  the  nation’s  rural  communities,  where  costs 
were  several  times  as  high  as  in  the  larger  cities.  This  was  accom¬ 
plished  in  part  by  direct  federal  subsidy  through  the  Rural  Electri¬ 
fication  Administration  and  in  part  by  a  system  of  price  regulation 
that  massively  cross-subsidized  customers  in  high-cost  areas.  By  the 
time  the  federal  government  began  to  question  the  desirability  and 
necessity  of  monopoly,  virtually  all  households  were  connected  to 
the  network. 

Despite  this  performance,  during  the  1960s  federal  policymakers 
became  increasingly  dissatisfied  with  AT&T’s  monopoly.  The  telecom¬ 
munications  network  was  becoming  much  more  than  a  device  for 
providing  traditional  telephone  service  to  households.  It  was  becom¬ 
ing  an  important  input  for  a  wide  variety  of  industries,  especially 
computers  and  microelectronics.  These,  in  turn,  formed  a  core  tech¬ 
nological  base  for  much  of  the  economy,  from  a  bank’s  automatic  teller 
machines  to  computer-aided  multiplant  manufacturing  and  delivery 
systems.  As  telecommunications,  microelectronics  and  computers 
grew  in  importance  in  the  rest  of  the  economy,  business  users  came  to 
demand  greater,  more  sophisticated  technical  capabilities  from  the 
network. 

AT&T  was  aware  of  these  developments.  During  the  1960s  and  1970s 
the  company  developed  and  introduced  a  variety  of  new  products 
and  services.  But  the  primary  orientation  of  the  company  remained 
the  telephone  system.  Meanwhile,  relevant  expertise  about  telecom¬ 
munications  had  developed  outside  of  AT&T  and  other  large  telecom¬ 
munications  firms,  such  as  General  Telephone  and  Equipment  (GTE) 
and  International  Telephone  and  Telegraph  (ITT).  Owing  to  regulatory 
and  antitrust  policies  of  the  1950s,  AT&T  had  stayed  out  of  the  com¬ 
puter  and  microelectronics  industry  and  the  latter  steered  clear  of 
telecommunications.  But  the  boundary  created  between  these  indus- 
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tries  was  artificial:  a  computer  system  includes  complicated  telecom¬ 
munications  arrangements  among  its  components,  and  the  switches 
in  a  telecommunications  network  are  computers.  Consequently,  by 
the  mid-1960s  manufacturers  and  users  of  computers  and  other  elec¬ 
tronic  equipment  were  developing  numerous  new  ideas  for  using  the 
telecommunications  network  and  the  expertise  for  carrying  these  ideas 
into  practice  should  telephone  companies  prove  unwilling  or  unable 
to  do  so.  What  became  apparent  to  government  officials  during  the 
1960s  was  that  AT&T,  for  all  its  technical  sophistication,  simply  could 
not  keep  up  with  these  demands.  The  federal  government  found  it 
difficult  to  resist  the  requests  of  others  to  build  their  own  systems 
with  the  capabilities  that  they  wanted,  rather  than  accept  what  they 
regarded  as  inferior  services  from  the  telephone  industry. 

By  the  late  1960s  federal  policy  was  being  reassessed.  The  FCC  in¬ 
vestigated  the  future  role  of  competitive  long-distance  services  in  re¬ 
sponse  to  requests  from  MCI  and  Datran  to  construct  special  purpose 
networks.  Simultaneously,  the  FCC  was  trying  futilely  to  define  the 
boundary  between  telecommunications,  which  it  would  regulate,  and 
computer  services,  which  it  would  not,  and  exploring  whether  do¬ 
mestic  communications  satellites  ought  to  be  part  of  the  regulated 
long-distance  telephone  monopoly  or  a  separate,  competitive  indus¬ 
try.  In  each  case  the  FCC  decided  to  permit  some  competition,  thereby 
opening  the  floodgates  for  entrants  offering  new  products  and  services. 

AT&T  tried  to  preserve  its  regulated  monopoly.  It  did  so  by  denying 
its  competitors  access  to  the  telecommunications  network,  by  engag¬ 
ing  its  competitors  in  endless  and  costly  litigation,  and  by  adopting  a 
policy  of  matching  or  beating  the  prices  of  its  competitors,  regardless 
of  whether  these  prices  covered  the  costs  of  the  service.1  These  prac¬ 
tices  gave  rise  to  antitrust  complaints  by  DOJ  and  approximately  forty 
private  parties. 

As  DOI’s  antitrust  case  developed,  a  controversy  emerged  among 
federal  policymakers  that  has  never  been  resolved.  DO)  concluded 
that  almost  all  of  the  industry  could  be  competitive.  The  primary 
exception  was  basic  local  telephone  service.  In  this  case  the  argu¬ 
ment  for  natural  monopoly  appeared  to  be  stronger,  although  it  re¬ 
mained  unproved.  In  any  event  the  Communications  Act  of  1934  had 
given  states  the  authority  to  regulate  local  service,  and  DO)  thought  it 
unlikely  that  state  regulators  would  soon  permit  local  service  compe¬ 
tition,  even  if  it  were  economically  feasible  and  warranted.  DO)  also 
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concluded  that  the  motive  and  opportunity  for  anticompetitive  be¬ 
havior  by  AT&T  arose  primarily  from  the  incentives  created  by  eco¬ 
nomic  regulation,  as  will  be  discussed  below.  State  and  federal  regu¬ 
lation  were  both  culpable;  however,  federal  regulation  was  declining 
in  importance  as  competition  emerged  in  long  distance  and  equip¬ 
ment  manufacturing.  State  regulation  was  likely  to  be  more  durable. 
Hence,  concluded  the  DOJ,  the  long-term  solution  to  the  problem  of 
anticompetitive  behavior  in  the  industry  was  to  separate  local  ser¬ 
vice  from  all  other  elements  of  the  industry. 

The  alternative  view,  held  by  officials  at  the  FCC  and  the  National 
Telecommunications  and  Information  Administration  (NTIA),  was  that 
while  the  industry  was  not  a  natural  monopoly,  it  was  most  efficiently 
organized  as  vertically  integrated  firms.  To  separate  local  telephone 
service  from  long  distance,  equipment  manufacturing,  and  advanced 
services  risked  sacrificing  important  potential  economies,  especially 
with  respect  to  new  information  services  that  were  essential  to  emerg¬ 
ing  high-technology  industries.  They  concluded  that  AT&T  ought  to 
be  found  guilty  of  violating  the  antitrust  laws  and  perhaps  required 
to  spin  off  part  of  its  empire.  But  the  primary  remedies  they  advo¬ 
cated  were  injunctions  and  regulatory  rules  protecting  against  future 
anticompetitive  behavior,  such  as  separate  subsidiaries  and  open  net¬ 
work  architecture,  also  discussed  below. 

DOJ  rejected  this  approach  largely  because  it  did  not  believe  that 
judicial  and  regulatory  rules  could  be  effective  in  preventing  a  mo¬ 
nopolist  from  advantaging  an  affiliate  that  provided  competitive  prod¬ 
ucts  and  services.  This  belief  was  based  on  FCC  failure  to  prevent 
anticompetitive  abuses  during  the  1970s,  despite  reasonably  vigor¬ 
ous  efforts  to  do  so.  In  the  end  DOj’s  view  prevailed,  primarily  be¬ 
cause  DOJ,  in  its  role  as  the  primary  litigant  in  the  antitrust  case, 
controlled  the  decision  about  the  type  of  relief  it  would  seek. 

This  decision  and  DOj’s  court  victory  created  the  present  conflicts 
in  telecommunications  policy.  The  Modification  of  Final  Judgment 
(MFJ),  so  named  because  it  revises  the  settlement  of  a  1950s  case, 
carries  out  the  DOJ  plan.  AT&T  was  broken  into  eight  parts:  seven  re¬ 
gional  companies  which  provide  “local  monopoly”  telephone  ser¬ 
vices  and  an  eighth  company  which  provides  “competitive”  services 
and  is  comprised  of  Bell  Labs,  AT&T  Long  Lines,  Western  Electric  (the 
manufacturing  entity),  and  organizations  for  marketing  equipment 
and  fancy  services.  The  cornerstone  assumption  of  the  MFJ  is  that 
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regulated  monopoly  must  be  separated  from  potentially  competitive, 
and  hence  potentially  unregulated,  markets.  Consequently,  the  seven 
regional  Bell  Operating  Companies  (BOCs)  are  prohibited  from  partic¬ 
ipating  in  most  markets  that  are,  or  might  become,  competitive,  such 
as  equipment  manufacturing,  long-distance  service,  and  advanced 
information  services.  But  the  MFJ  permits  the  BOCs  to  provide  some 
competitive  services,  and  contains  provisions  whereby  the  issue  of 
the  appropriate  boundary  for  monopoly  (on  efficiency  grounds)  can 
be  revisited.  BOCs  can  request  waivers  from  provisions  that  limit  the 
markets  in  which  they  can  participate,  and  in  any  event  all  line-of- 
business  restrictions  are  reviewed  every  three  years. 

One  major  consequence  of  this  arrangement  is  that  it  fragments 
regulatory  responsibility  and  institutionalizes  conflicts  about  how  to 
deal  with  AT&T.  Presiding  Judge  Harold  Greene  was  convinced  by 
Assistant  Attorney  General  William  Baxter  that  line-of-business  re¬ 
strictions  on  local  service  monopolies  were  necessary  to  assure  com¬ 
petition  elsewhere.  AT&T,  since  agreeing  to  its  divestiture,  strongly 
adheres  to  this  view,  as  do  competitive  suppliers  of  equipment  and 
services.  The  FCC  and  NTIA,  which  opposed  doj’s  divestiture  plans 
from  the  beginning,  still  advocate  vertical  integration  combined  with 
technical  and  behavioral  rules  to  protect  against  anticompetitive 
abuses.  Naturally,  the  BOCs,  desiring  to  become  vertically  integrated 
miniatures  of  the  old  AT&T,  also  adhere  to  this  view.  With  Baxter’s 
departure  and  the  arrival  of  Attorney  General  Edwin  Meese  (among 
other  things  a  BOC  stockholder),  DOJ  formally  switched  to  this  view 
during  the  first  triennial  review  of  the  MFJ. 

Another  important  group  of  players,  state  regulators,  defies  gener¬ 
alization,  but  for  the  most  part  they  are  inclined  to  one  of  two  views. 
One  group  regards  the  entire  federally  inspired  move  toward  compe¬ 
tition  as  a  major  mistake,  and  yearns  for  the  reestablishment  of  verti¬ 
cally  integrated  monopoly  with  a  federal-state  regulatory  partnership. 
This  group  tends  to  be  motivated  primarily  by  a  desire  to  protect 
universally  available,  low-price,  basic  local  service  and  to  believe  that 
this  characteristic  of  telephone  service  is  precarious.  Another  group 
of  state  regulators  adheres  more  closely  to  the  FCC-NTIA  view.  It  sees  a 
future  in  which  remaining  regulation  is  confined  to  local  service  and 
the  states  hold  the  dominant  regulatory  role.  A  third,  small  group  of 
state  regulators  seeks  to  extend  the  logic  of  the  antitrust  decree  to  its 
ultimate  implication  at  the  state  level:  to  permit  competition  every- 
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where  with  the  hope  of  eventually  deregulating  the  BOCs  in  order  to 
eliminate  the  perverse  incentives  of  regulated  monopoly. 

Persistent  conflicts  between  state  and  federal  authorities  do  not 
arise  solely  out  of  a  competition  for  authority.  In  part,  they  arise  from 
differences  in  policy  objectives  and  in  views  about  the  underlying 
economic  and  technological  trends  in  the  industry.  But  they  are  also 
due  to  an  illogical  and  vague  division  of  regulatory  responsibility  in 
the  law.  The  Communications  Act  of  1934  gives  the  FCC  the  authority 
to  regulate  the  interstate  portion  of  the  telecommunications  industry 
and  to  regulate  the  intrastate  portion  to  the  extent  that  it  significantly 
affects  the  FCC’s  interstate  policies.  Otherwise,  regulation  of  the  in¬ 
trastate  portion  is  left  to  the  states.  In  addition,  the  “state  action” 
doctrine  in  antitrust  accords  states  the  power  to  exempt  from  federal 
antitrust  laws  firms  which  are  regulated  by  the  states.2  In  telecommu¬ 
nications  this  means  that  federal  deregulation  of  a  product  or  service 
may  lead  to  state  reregulation,  including  prohibitions  against  com¬ 
petitive  entry. 

The  difficulty  created  by  these  jurisdictional  separations  is  that 
they  presume  the  existence  of  distinct  federal  and  state  services.  The 
telecommunications  network,  however,  is  an  integrated  system.  Very 
little  of  it  is  used  exclusively  to  provide  strictly  intrastate  services. 
As  a  result,  the  FCC  and  state  regulators  often  find  themselves  regulat¬ 
ing  the  same  thing.  For  example,  conventional  long-distance  calls 
normally  include  a  charge  to  use  local  networks  at  the  origin  and 
termination  of  the  call.  If  the  call  is  interstate,  the  FCC  regulates  these 
prices;  however,  if  it  is  intrastate,  the  state  regulatory  authority  sets 
the  price.  Of  course,  both  calls  use  the  same  facilities  for  exactly  the 
same  purpose.  In  all  network  industries  jurisdictional  separations 
are  artificial  and  arbitrary  to  some  degree,  but  these  distinctions  make 
the  least  sense  in  telecommunications. 

Since  the  creation  of  the  FCC  in  1934,  the  courts  have  interpreted 
the  agency’s  statutory  authority  as  giving  it  considerable  latitude  in 
asserting  jurisdiction  over  state  regulation.  The  FCC  was  permitted 
jurisdiction  over  cable  television  because  the  way  cable  developed 
affected  FCC  policies  regarding  over-the-air  broadcasting  and  over  the 
rental  or  sale  of  customer  premises  equipment  (CPE)  to  deregulate  it 
because  CPE  was  used  in  part  for  interstate  services.  Both  decisions 
would  seem  logically  to  apply  to  basic  local  telephone  service.  The 
conditions  of  local  service  provision  affect  FCC  policies  regarding  in- 
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terstate  service,  and  obviously  local  networks  are  the  first  and  last 
steps  of  long-distance  service.  Yet  this  logic  is  widely  regarded  as 
indecisive  for  two  reasons.  First,  the  Communications  Act  of  1934 
does  not  grant  primary  jurisdiction  to  the  FCC  for  the  entire  system, 
no  matter  how  much  sense  this  might  make  on  purely  technical 
grounds.  Legal  authorities  and,  more  importantly,  judges  therefore 
conclude  that  Congress  has  directed  that  something  be  left  to  the 
states.  As  the  FCC  comes  closer  to  trying  to  regulate  the  basic  local 
network,  it  faces  a  heavier  burden  of  proof  to  show  that  its  assertion 
of  jurisdiction  is  necessary. 

Second,  in  recent  years  the  cycle  of  national  politics  has  once  again 
swung  in  favor  of  states  rights.  In  the  Reagan  administration,  the  strong 
commitment  to  unregulated  free  markets  was  secondary  to  an  even 
stronger  commitment  to  the  new  federalism.  The  latter  means  de¬ 
volving  policy  responsibility  to  the  lowest  possible  level  of  govern¬ 
ment  on  the  grounds  that  the  closer  one  gets  to  the  bottom  of  the 
federal  pyramid,  the  more  likely  it  is  that  government  decisions  will 
respond  to  citizen  preferences.  According  to  this  principle,  if  federal 
authority  does  not  arise  out  of  a  consensus  among  state  and  local 
officials  that  federal  control  is  necessary,  there  is  a  strong  presump¬ 
tion  that  the  assertion  of  federal  authority  is  unwarranted. 

Thus  far,  the  practical  consequences  of  both  points  of  view  are  not 
completely  clear.  The  FCC  has  not  suffered  any  significant  setbacks  in 
court,  and  Judge  Greene’s  divestiture  requirement  has  yet  to  be  over¬ 
turned,  even  though  it  is  a  clear  federal  assertion  of  authority  over 
some  aspects  of  intrastate  services  which  remain  regulated  by  the 
states.3  A  practical  limit  to  the  FCC’s  jurisdiction  undoubtedly  exists, 
but  its  location  is  uncertain  and  subject  to  swings  in  the  reigning 
political  philosophy  of  DOJ,  the  FCC,  and  the  federal  courts.  Indeed, 
the  jurisdictional  boundary  between  state  and  federal  regulation  is 
arbitrary,  uncertain,  and  subject  to  random  changes.  As  a  result, 
federal-state  conflicts  are  not  only  inevitable,  but  perpetual,  for  a  loss 
by  one  side  today  does  not  assure  a  loss  tomorrow  on  a  similar  issue. 

Standing  in  the  wings  is  a  final  group  of  actors  who  are  continuing 
threats  to  assume  major  roles:  the  Congress.  Congress  created  the  basis 
for  much  of  the  current  conflict  by  failing  to  clarify  the  roles  of  anti¬ 
trust  and  economic  regulation  and  the  boundary  between  state  and 
federal  authority.  For  two  decades  many  industry  observers,  and  some 
members  of  Congress,  have  advocated  revising  the  Communications 
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Act  to  clarify  these  issues  in  light  of  the  current  economic  and  tech¬ 
nical  realities  of  the  industry.  To  date  Congress  has  simply  issued 
intermittent  threats  of  legislative  action,  combined  with  informal  com¬ 
mittee  oversight  hearings.  The  role  of  Congress  has  been  primarily 
negative:  to  fail  to  take  actions  that  would  undo  changes  brought  about 
by  the  FCC  and  DOJ.4  Congress  explicitly  considered  legislation  that 
would  have  preserved  the  old  AT&T  monopoly  (the  “Bell  Bill”  of  1976) 
and  then  further  legislation  that  would  have  thwarted  Baxter’s  divest¬ 
iture  plans  in  favor  of  a  solution  more  like  that  advocated  by  the  FCC.5 
Nonetheless,  it  would  be  a  mistake  to  conclude  from  this  that  Con¬ 
gress  adheres  to  the  basic  divestiture-competition-deregulation  ap¬ 
proach  of  the  MFJ.  Instead,  Congress,  as  a  large  collectivity,  is  divided 
on  these  issues,  as  are  other  major  players.  Congress  probably  can 
agree  that  it  prefers  competition  to  monopoly.  Indeed,  the  Communi¬ 
cations  Act  of  1934  did  not  exempt  the  industry  from  antitrust  and 
did  not  formally  declare  itself  against  competition,  as  it  did  in  sev¬ 
eral  other  regulatory  statutes  of  that  era.  Nevertheless,  Congress  has 
not  achieved  consensus  on  the  extent  to  which  competition  is  desir¬ 
able  or  on  the  best  approach  to  pricing  regulated  services.  Congress 
is  rarely  likely  to  reverse  actions  by  any  of  the  other  players  —  the  FCC, 
the  courts,  or  the  states. 

As  the  twentieth  century  comes  to  a  close,  telecommunications 
regulation  remains  both  contentious  and  fragmented.  Numerous  pol¬ 
icymakers,  each  having  authority  in  some  domain  of  the  industry, 
pull  national  policy  in  different  directions.  The  commitment  to  ex¬ 
tensive  competition  in  the  industry  is  probably  irreversible;  however, 
exactly  how  extensive  it  will  be  and  what  form  of  regulation  will 
constrain  competitors  or  protect  against  monopolistic  abuses  remain 
matters  of  great  controversy. 

The  Enduring  Issues:  Prices  and  Structure 

The  agenda  for  telecommunications  regulation  in  the  1990s  has  largely 
been  established  in  the  ongoing  cases  in  federal  and  state  regulatory 
bodies  and  in  the  federal  courts.  These  issues  fall  into  two  general 
categories,  which  refer  to  the  two  classes  of  policy  instruments  avail¬ 
able  to  regulators.  One  is  setting  prices,  and  the  other  is  deciding  the 
structure  of  the  industry;  which  firms  will  be  permitted  to  operate  in 
which  markets,  and  who,  if  anyone,  will  regulate  them.  The  two  is- 
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sues  are,  of  course,  highly  related,  for  a  decision  to  permit  open  entry 
into  a  market  greatly  constrains  the  price-setting  abilities  of  a  regula¬ 
tor,  and  pricing  policies  influence  the  entry  decisions  of  competitors. 
Nonetheless,  as  a  procedural  matter  structural  issues  normally  are 
considered  separately  from  pricing  issues. 

Pricing 

Historically,  almost  all  economic  regulation  has  the  same  general  ap¬ 
proach  to  pricing.  First,  overall  prices  are  set  so  that  the  firm  covers 
its  costs  of  doing  business,  including  a  reasonable  profit  on  its  capi¬ 
tal  investments.  The  point  of  this  stage  is  to  prevent  a  natural  monop¬ 
oly  from  fully  exercising  its  monopoly  power;  hence  the  focus  is  on 
controlling  overall  prices  by  controlling  profits  on  invested  capital.6 
Second,  regulators  set  the  structure  of  prices.  This  process  allocates 
the  costs  of  the  firm  among  its  customers. 

For  the  most  part  regulators  set  the  price  structure  on  the  basis  of 
their  perceptions  of  distributional  equity.  Three  largely  conflicting 
principles  enter  into  these  decisions.  Because  economic  regulation 
began  as  the  response  of  the  midwestern  Granger  Movement  to  its 
failures  in  obtaining  effective  court  enforcement  of  common  law  pro¬ 
hibitions  against  price  discrimination,  one  pricing  principle  is  to  set 
the  same  price  for  similarly  situated  customers.'  Another  principle 
is  to  provide  ubiquitous  service.  Originally,  this  took  the  form  of  as¬ 
suring  transportation  and  grain  storage  services  within  a  day’s  jour¬ 
ney  of  every  midwestern  farm;  a  contemporary  manifestation  of  this 
principle  is  “universal  service,”  or  a  telephone  in  every  home.  The 
final  principle,  “value  of  service  pricing,”  is  a  means  of  reconciling 
conflicts  between  the  other  two  principles.  If  an  affordable  uniform 
price  is  not  consistent  with  the  profitable  operation  of  the  regulated 
firm,  prices  will  be  raised  for  those  groups  that  value  the  service 
most  highly. 

In  telecommunications  these  principles  produced  the  policy  of  re¬ 
sidual  pricing.  The  goals  of  universal  service  and  nondiscrimination 
led  to  residential  prices  that  were  low  enough  to  induce  almost  every¬ 
one  to  subscribe.  Value  of  service  led  to  lower  prices  in  sparsely  pop¬ 
ulated  areas  than  elsewhere  because  rural  folks  had  fewer  near  neigh¬ 
bors  with  whom  to  talk  and  hence  were  assumed  to  derive  less  value 
from  local  telephone  service.  All  this  caused  revenues  for  basic  ser- 
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vice  that  were  below  costs.  Value  of  service  pricing  for  other  services 
was  then  used  to  collect  the  additional  revenues  needed  to  cover  the 
costs  of  the  firm.  As  a  practical  matter  this  meant,  more  or  less,  set¬ 
ting  prices  for  other  services  to  maximize  gross  revenues. 

An  important  characteristic  of  traditional  pricing  policy  is  that  costs 
figure  prominently  in  setting  the  general  level  of  prices,  but  play  lit¬ 
tle  or  no  role  in  setting  the  price  structure.  Indeed,  state  rate  hearings 
commonly  make  no  attempt  at  all  to  estimate  service-specific  costs. 
Somewhere  along  the  way  regulators  turned  on  its  head  the  old  com¬ 
mon  law  nondiscrimination  principle.  First  the  common  law,  then 
subsequently  antitrust,  tried  to  prevent  differences  in  prices  that  were 
based  solely  on  “value  of  service’’ — that  is,  the  extent  to  which,  for 
reasons  of  demand  intensity  or  the  absence  of  competitive  alterna¬ 
tives,  a  firm  might  be  able  to  extract  more  from  one  customer  than 
another,  regardless  of  the  costs  of  service.  Price  differences  owing  to 
differences  in  the  cost  of  service  are,  and  always  have  been,  legal 
exceptions  to  the  antitrust  principle  of  uniform  pricing.  By  contrast, 
economic  regulation  essentially  ignored  costs  as  a  basis  for  price  dif¬ 
ferences  and  so  is  fundamentally  in  conflict  with  antitrust  and  its 
common  law  antecedent. 

The  failure  to  consider  costs  in  setting  the  structure  of  prices  causes 
several  important  problems.  The  first  is  that  it  perverts  the  invest¬ 
ment  incentives  of  regulated  firms.  In  the  absence  of  residual  pricing 
policy,  a  firm  would  introduce  a  new  service  only  if  the  service  could 
pay  for  itself,  taking  into  account  any  adverse  effect  it  would  have  on 
the  market  value  of  other  services.  Residual  pricing  typically  elimi¬ 
nates  this  consideration.  A  firm  which  makes  the  necessary  expendi¬ 
tures  to  provide  the  new  service  sees  little  or  no  connection  between 
those  costs  and  the  revenues  the  service  will  bring.  Under  residual 
pricing  it  proposes  a  revenue-maximizing  price  for  the  new  service, 
makes  investments  necessary  to  serve  all  customers  at  that  price,  adds 
these  costs  to  its  overall  revenue  requirements,  and  makes  whatever 
adjustments  are  necessary  to  other  prices  to  cause  total  revenues  to 
equal  total  costs.  If  the  service  is  economically  warranted  in  that  con¬ 
sumers  will  pay  substantially  more  than  the  service  costs,  it  can  be 
very  profitable  and  thereby  lead  to  reductions  in  other  prices.  But  if  it 
is  a  loser,  other  prices  will  have  to  be  increased,  notably  the  basic 
service  price  for  residential  customers  or  businesses.  Because  the 
demand  of  these  two  latter  groups  is  highly  inelastic — that  is,  a  small 
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increase  in  price  will  cause  virtually  no  residence  or  business  to  can¬ 
cel  its  basic  service  —  the  firm  is  assured  that  it  can  always  recover 
losses  from  uneconomic  services.  Moreover,  because  the  firm’s  profits 
are  proportional  to  its  invested  capital,  uneconomic  services  increase 
the  total  profits  of  the  firm  by  increasing  its  stock  of  invested  capital. 
Consequently,  a  firm  subject  to  residual  pricing  is  likely  to  be  quite 
innovative  with  respect  to  new  services,  assuming  regulators  do  not 
stand  in  its  way.  The  cost,  however,  is  that  this  will  entail  the  provi¬ 
sion  of  some  uneconomic  services.  The  second  problem  of  traditional 
price  regulation  is  that  the  firm  has  blunted  incentives  for  cost- 
reducing  innovations  for  customers  who  are  already  served,  and  who 
have  relatively  inelastic  demand,  such  as  residential  and  small- 
business  customers  for  basic  local  service.  Cost-reducing  technolo¬ 
gies  lower  revenue  requirements,  and  hence  cause  lower  prices  in 
general.  If  some  markets  have  elastic  demand,  a  price  reduction  there 
causes  a  compensating  increase  in  sales  that  can  justify  substantially 
more  investment.  If  so,  the  increase  in  capital  investments  can  offset 
the  cost  reductions,  and  leave  the  firm  better  off.  But  under  residual 
pricing,  firms  are  unlikely  to  have  any  significant  markets  with  elas¬ 
tic  demand.  Universal  service  dictates  very  low  basic  service  prices 
to  serve  very  inelastic  demand;  residual  pricing  for  the  remainder 
dictates  prices  at  or  below  the  point  of  unitary  demand  elasticity 
(that  is,  below  the  range  where  they  are  elastic).  Hence,  the  firm  has 
little  to  gain  from  cost  reductions,  especially  in  the  highly  inelastic 
basic  local  service  market. 

The  third  problem  with  traditional  pricing  policy  only  emerges 
when  competitors  attempt  to  enter  a  market  served  by  the  regulated 
firm.  Competitors  presumably  enter  because  they  believe  that  they 
can  earn  a  profit  at  a  price  below  the  one  charged  by  the  incumbent 
firm.  The  effect  of  entry  is  to  reduce  the  incumbent  firm’s  sales  at  the 
current  price,  as  customers  switch  to  the  entrant,  and  to  make  the 
incumbent’s  demand  more  elastic.  The  latter  occurs  because,  if  the 
incumbent  lowers  its  price,  it  will  not  only  pick  up  some  new  cus¬ 
tomers  that  were  not  served  prior  to  entry,  but  also  recapture  custom¬ 
ers  from  the  entrant.  The  consequence  is  that  the  incumbent  firm  can 
preserve  the  need  for  its  capital  investments  in  this  market  by  lower¬ 
ing  its  price  and  making  a  compensating  price  increase  elsewhere  so 
as  to  leave  its  total  revenues  in  line  with  its  total  costs.  Indeed,  resid¬ 
ual  pricing  demands  that  it  do  so  because  competitive  entry  will  lower 
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the  price  of  a  service  at  which  its  revenues  are  maximized.  Of  course, 
a  regulated  firm  would  prefer  no  entry  at  all  to  an  effective  price 
response.  If  the  entrant  survives,  the  incumbent  loses  some  business, 
and  hence  investment  on  which  profits  can  be  earned,  and  some  more 
is  lost  by  having  to  raise  prices  elsewhere.  The  more  attractive  strat¬ 
egy  is  thus  to  prevent  initial  entry.  In  any  regulated  industry  one  means 
to  accomplish  this  objective  is  to  tie  up  the  entrant  in  expensive  liti¬ 
gation  concerning  whether  entry  ought  to  be  allowed  and,  if  so,  on 
what  terms  and  for  what  purposes.  In  network  industries  like  tele¬ 
communications,  where  one  service  is  likely  to  require  others  as  an 
input,  another  way  to  discourage  entry  is  to  prevent  the  entrant  from 
gaining  access  to  these  services  or  to  provide  them  on  highly  unfavor¬ 
able  terms. 

The  previous  arguments  do  not  depend  on  the  actual  costs  of  ei¬ 
ther  the  incumbent  firm  or  the  entrant.  Whether  or  not  entry  is  eco¬ 
nomically  warranted,  it  will  occur  if  the  entrant  believes  the  incum¬ 
bent’s  price  will  remain  higher  than  the  entrant’s  costs.  Regardless  of 
the  relationship  between  price  and  cost  on  the  part  of  the  incumbent, 
the  incumbent’s  best  response  will  be  to  lower  price  and/or  to  engage 
in  other  actions  to  inhibit  the  entrant.  Thus,  the  comparative  costs  of 
the  two  firms  do  not  play  the  central  role  in  determining  how  they 
will  eventually  divide  the  market.  A  higher-cost  entrant  may  survive 
because  it  does  not  make  the  incumbent’s  demand  sufficiently  elastic 
to  force  a  large  enough  price  reduction  to  drive  the  entrant  from  the 
market.  A  lower-cost  entrant  may  fail  because  of  precisely  the  oppo¬ 
site  effect.  Similarly,  the  high-cost  firm  may  enter  a  market  in  which 
the  incumbent’s  entry-foreclosing  tactics  are  relatively  ineffective,  but 
a  low-cost  firm  may  decide  not  to  enter  because  such  tactics  would 
work  very  well.  There  is  simply  no  reason  to  believe  that,  with  tradi¬ 
tional  price  regulation,  competition  will  be  successful  in  markets 
where  it  is  efficient  and  unsuccessful  in  markets  where  it  is  not.  One 
advantage  of  unregulated  competition  is  that  costs  play  a  larger  role 
in  determining  a  firm’s  financial  success. 

Regulators  are  aware  of  these  problems,  and  have  devised  a  number 
of  policies  to  cope  with  them.  Some  are  structural,  and  will  be  exam¬ 
ined  in  the  discussion  of  structural  policies.  Others  concern  price 
regulation. 

The  obvious  solution  to  the  regulator’s  pricing  problem  is  to  devise 
a  method  for  estimating  the  costs  of  service.  Regulators  can  then  as- 
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sure  that  a  regulated  firm  does  not  survive  in  a  competitive  market 
because  it  is  setting  prices  below  average  or  marginal  cost  of  service 
and  making  up  the  losses  with  excess  profits  earned  elsewhere.  If  the 
firm  passes  the  cost  tests,  the  regulator  is  likely  not  just  to  let  the  firm 
cut  prices  to  undermine  competitors,  but  to  encourage  the  firm  to  use 
other  means  to  prevent  entry.  The  reason  is  that  both  the  regulator 
and  the  firm  agree  that  the  market  should  be  protected  from  entry: 
the  firm  because  this  maintains  its  markets  and  profits,  the  regulator 
because  it  maintains  a  flow  of  profits  to  help  hold  down  the  price  of 
universal  basic  service.  If  the  firm  fails  the  cost  tests,  the  interests  of 
the  firm  and  the  regulators  diverge.  The  firm  would  like  to  keep  the 
market  and  raise  prices  elsewhere  to  offset  the  loss,  but  the  regulator, 
in  protecting  universal  service,  opposes  such  a  move.  Nonetheless, 
the  incumbent  and  regulator  may  agree  on  keeping  out  the  entrants, 
the  latter  because  a  high-cost  monopoly  may  provide  the  most  reve¬ 
nues  for  holding  down  basic  service  prices.  Of  course,  such  a  policy 
is  costly  to  society,  for  it  does  not  lead  to  the  provision  of  all  services 
at  least  cost.  Moreover,  it  further  weakens  the  incentive  of  regulated 
firms  to  be  efficient. 

Until  the  1970s  neither  state  regulatory  authorities  nor  the  FCC  se¬ 
riously  attempted  to  set  cost-based  prices  in  regulating  AT&T.  The 
introduction  of  competition  in  long  distance  and  customer  equip¬ 
ment  altered  this  situation  at  the  FCC.  AT&T  responded  to  competition 
by  seeking  to  cut  prices.  Predictably,  competitors  claimed  that  the 
proposed  prices  were  predatory:  below  cost  and  designed  to  bank¬ 
rupt  the  entrants.  AT&T  then  claimed  that  the  prices  could  pass  any 
reasonable  cost  test  and  were  simply  a  legitimate  competitive  response 
by  an  efficient  supplier  to  entry  by  less  efficient  upstarts. 

To  unravel  these  claims  the  FCC  needed  two  things  that  it  had  lacked: 
reasonably  accurate  estimates  of  service-specific  costs  and  a  theory 
of  how  to  use  cost  data  to  test  for  the  legitimacy  of  prices. 

Economics  provides  the  latter,  specifically  recommending  that 
prices  be  based  on  marginal  costs.  If  prices  set  equal  to  marginal 
costs  do  not  produce  enough  revenue  to  keep  the  firm  solvent,  one  of 
two  prescriptions  is  offered.  The  best  solution  is  to  set  a  high  price 
for  the  first  unit,  or  few  units,  of  service  and  then  to  price  the  rest  at 
marginal  cost.  In  common  parlance  these  are  referred  to  as  quantity 
discounts,  declining  block  rates,  or  two-part  tariffs.  If  for  some  rea¬ 
son  this  is  not  possible,  the  second  best  solution  is  Ramsey  pricing: 
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that  is,  to  set  prices  above  marginal  cost,  with  the  difference  between 
price  and  marginal  cost  greatest  for  services  with  the  most  inelastic 
demand. 

Unfortunately,  these  prescriptions  are  of  questionable  practical  value 
in  telecommunications.  First,  optimal  pricing  would  produce  a  dis¬ 
tribution  of  the  cost  burden  of  telecommunications  services  that  is 
inconsistent  with  the  political  basis  for  regulation.  Optimal  pric¬ 
ing  recommends  abandoning  rate  averaging  across  areas  with  widely 
different  costs,  which  would  lead  to  much  higher  prices  in  high-cost 
rural  areas  and  small  towns.  Moreover,  if  Ramsey  pricing  were  in¬ 
voked,  the  result  would  be  explicit  price  discrimination  against  peo¬ 
ple  with  highly  inelastic  demand  — specifically,  the  residential  and 
small  business  users  who  have  no  realistic  competitive  alternatives 
and  who  place  very  high  value  on  basic  telephone  service. 

The  second  difficulty  in  applying  optimal  pricing  rules  is  that  they 
are  virtually  impossible  to  implement  with  reasonable  precision.  Tele¬ 
communications  technology  is  highly  complex,  and  the  services  it 
provides  tend  to  be  joint  products.  Identifying  the  costs  caused  by 
any  particular  service  is  extremely  difficult.  Moreover,  relevant  as¬ 
pects  of  the  cost  structure — the  division  between  fixed  and  variable 
costs  and  the  extent  to  which  services  are  provided  as  joint  products 
— are  in  part  decisions  by  the  firm  that  are  difficult  to  second-guess 
with  confidence.  Yet,  to  maximize  flexibility  in  responding  to  en¬ 
trants,  firms  have  an  incentive  to  adopt  technologies  that  minimize 
the  costs  attributable  to  any  potentially  competitive  service. 

The  problem  of  applying  cost  tests  is  least  tractable  if  regulators 
seek  to  use  the  most  appropriate  cost  concept,  which  is  the  prospec¬ 
tive  costs  the  firm  will  face  if  it  uses  the  best  technology.  The  relevant 
test  for  whether  a  firm  should  survive  in  a  market  is  what  its  costs  are 
likely  to  be,  not  what  they  have  been.  But  implementing  prospective 
cost  tests  requires  assessing  the  costs  and  performance  of  new  tech¬ 
nologies.  Regulators  are  not  likely  to  be  able  to  exercise  effective  over¬ 
sight  of  a  regulated  firm’s  contentions  on  such  issues.  Not  only  is  the 
firm  likely  to  be  better  informed  about  technical  possibilities  than  is 
the  regulator,  but  the  evidentiary  and  procedural  requirements  of  reg¬ 
ulatory  rulemaking  and  price-setting  further  constrain  the  regulator 
from  imposing  decisions  that  are  at  odds  with  the  data  submitted  by 
the  firm. 

For  two  decades  the  FCC,  and  some  state  regulators,  sought  account- 
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ing  rules  that  would  let  them  escape  these  problems.  The  objective 
was  a  procedure  for  regulating  the  price  structure  that  would  keep 
prices  low  for  residential  and  small  business  users  (universal  ser¬ 
vice),  but  that  would  keep  both  regulated  firms  and  competitors  in 
the  right  markets  from  the  perspective  of  economic  efficiency.  Only 
recently  have  large  numbers  of  regulators  perceived  that  the  search  is 
futile;  hence  the  genesis  of  numerous  new  pricing  proposals  that  are 
advertised  as  alternatives  to  rate-of-return  regulation.  Suffice  to  say 
here  that  they  all  require  precisely  the  opposite  strategy  of  optimal 
pricing  theory.  In  particular,  to  induce  efficiency  they  require  regula¬ 
tors  to  make  a  credible  promise  to  set  future  prices  without  regard  to 
future  costs.  Only  then  can  regulators  eliminate  the  incentive  of  a 
regulated  firm  to  evade  the  spirit  of  regulation  by  increasing  allowed 
revenues  through  piling  on  costs  in  uneconomic  services  or  in  mar¬ 
kets  where  it  is  an  inefficient  competitor. 

Structure 

When  regulation  was  introduced  in  the  latter  half  of  the  nineteenth 
century,  it  was  not  contemplated  that  regulators  would  control  the 
structure  of  the  industry.  The  first  regulated  industries  —  railroads, 
grain  elevators,  and  toll  roads  —  were  regarded  as  partly  competitive 
and  partly  monopolistic.  Prices  in  competitive  markets  (such  as  grain 
storage  in  major  transportation  centers  or  transportation  between  cit¬ 
ies  connected  by  multiple  carriers)  could  provide  the  basis  for  setting 
prices  in  the  smaller,  less  competitive  markets.  Indeed,  the  first  wave 
of  state  Granger  laws  set  explicit  price  ceilings  for  monopoly  services 
equal  to  the  prices  then  prevailing  in  competitive  markets. 

This  approach  proved  to  be  an  unrealistic  expectation  of  how  regu¬ 
lation  would  work  in  practice.  Regulatory  agencies  had  to  respond  to 
the  constituencies  that  were  most  effectively  represented  in  regula¬ 
tory  policymaking,  either  at  the  agency  or  through  elected  political 
officials.  Hence,  cost-based  tests  to  ascertain  the  legitimacy  of  the 
price  structure  gave  way  to  the  principles  of  distributional  equity. 
This  in  turn  caused  relative  prices  to  depart  ever  more  widely  from 
relative  costs. 

If  a  regulated  firm  is  required  to  set  individual  prices  that  differ 
dramatically  from  costs  of  production,  two  consequences  are  likely 
to  ensue.  First,  the  firm  will  not  want  to  serve  markets  where  prices 
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are  below  costs  unless  it  is  guaranteed  that  the  losses  will  be  made 
up  elsewhere.  Second,  if  some  prices  are  substantially  above  produc¬ 
tion  costs,  competitors  are  likely  to  emerge  to  challenge  the  regulated 
firm  in  those  markets.  Hence,  the  distributional  objectives  of  price 
regulation,  as  dictated  by  the  politics  of  regulatory  policy,  require 
that  the  regulator  control  entry  so  as  to  prevent  competitive  pricing 
from  eroding  the  price  structure. 

The  common  approach  to  entry  in  regulated  industries  is  to  permit 
it  only  if  it  satisfies  a  rather  peculiar  test:  that  the  entrant  will  pro¬ 
vide  a  new  service  or  serve  some  customers  who  are  not  served  by  the 
incumbent.  Thus,  entrants  must  prove  that  they  are  correcting  an 
oversight  by  incumbents,  rather  than  attacking  the  structure  of  regu¬ 
lated  prices.  The  first  competitive  carriers  and  equipment  suppliers 
were  permitted  to  enter  because  the  FCC  found  that  AT&T  and  other 
established  firms  were  not  doing  what  the  entrants  proposed  to  do. 
Of  course,  the  logical  extension  of  this  process  required  that  the  FCC 
prevent  entrants  from  duplicating  AT&T  services;  hence  the  ill-fated 
decision  by  the  FCC  in  Execunet,8  whereby  the  commission  unsuc¬ 
cessfully  sought  to  prevent  MCI  from  offering  ordinary  message  toll 
telephone  service. 

Although  the  FCC  has  pursued  many  procompetitive  policies  since 
the  late  1960s,  its  structural  policies  have  not  been  consistent. 
Execunet  is  but  one  example  of  a  series  of  FCC  decisions,  or  lack  of 
decision,  that  limited  the  extent  of  competition  in  the  industry  by 
limiting  (or  failing  to  encourage)  entry. 

In  the  case  of  interexchange  carriers,  entry  into  interstate  service  is 
now  essentially  unconstrained  by  the  FCC.  Likewise,  bypass  technol¬ 
ogies  to  connect  to  interexchange  carriers  are  also  largely  uncon¬ 
strained  by  the  FCC.  However,  many  states  have  imposed  effective  re¬ 
strictions  against  entrants  seeking  to  use  technologies  that  the  states 
regard  as  within  their  jurisdiction  to  regulate.9  In  some  cases,  the  FCC 
has  asserted  jurisdiction  over  an  aspect  of  local  service  for  the  pur¬ 
pose  of  encouraging  competition.  For  example,  the  FCC  recently  de¬ 
clared  invalid  a  state  policy  of  preventing  cable  television  systems 
from  offering  bypass  services.  Later,  the  FCC  withdrew  its  order  when 
the  carrier  giving  rise  to  the  decision  decided  not  to  offer  bypass.  The 
commission  did  not  want  to  risk  a  defeat  in  its  jurisdictional  battle 
with  the  states  on  a  moot  issue;  however,  its  reversal  discourages  fu¬ 
ture  entry  into  markets  occupied  by  local  telephone  companies. 
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In  some  cases  the  FCC  has  created  structurally  uncompetitive  mar¬ 
kets.  The  best  example  is  radio  telephones.  Here  the  FCC  limited  the 
number  of  cellular  radio  companies  in  any  city  to  two,  permitted  one 
to  be  the  local  telephone  company,  and  required  a  system  designed 
primarily  for  mobile  telephones.  This  policy  almost  guaranteed  that 
radio  telephones  would  not  offer  significant  competition  to  wire-based 
local  telephone  service  and  that  even  for  mobile  services  the  market 
would  be  at  best  a  duopoly,  rather  than  structurally  competitive.  More¬ 
over,  by  giving  part  of  the  service  to  local  telephone  companies,  it 
created  an  opportunity  for  states  to  regulate  it  as  part  of  local  tele¬ 
phone  service  and  thereby  further  to  subvert  its  potential  for  intro¬ 
ducing  local  service  competition. 

The  inference  to  be  drawn  from  the  history  of  the  FCC’s  structural 
policies  is  that  fostering  competition  has  had  reasonably  high  prior¬ 
ity  since  about  1970,  but  that  it  is  an  objective  readily  sacrificed  for 
other  purposes.  It  would  be  unfair  to  claim  that  the  FCC  is  uninter¬ 
ested  in  creating  competitive  markets;  more  accurately,  creating  entry 
conditions  conducive  to  competition  has  not  been  the  overriding  pur¬ 
pose  of  the  commission.  To  a  great  extent  the  FCC  has  been  less 
procompetitive  than  the  courts,  particularly  in  the  Execunet  and  AT&T 
cases. 

Policymakers  have  also  addressed  the  structure  of  telecommunica¬ 
tions  firms.  On  a  few  occasions  the  FCC  has  considered  issues  relating 
to  the  structure  of  AT&T:  should  it  be  permitted  to  be  vertically  inte¬ 
grated  among  manufacturing,  interstate  toll  service,  and  local  ex¬ 
change  service?  For  the  most  part  it  has  reacted  passively  to  antitrust 
policy  developments  on  such  issues. 

One  major  exception  to  this  pattern  is  the  FCC’s  brief  imposition  of 
structural  separation  between  regulated  monopoly  and  unregulated 
competitive  services  offered  by  AT&T  (the  “separate  subsidiaries’’  re¬ 
quirement).  At  approximately  the  time  that  the  FCC  realized  the  futil¬ 
ity  of  its  search  for  an  acceptable  method  of  estimating  service-specific 
costs  to  guide  decisions  about  AT&T’s  rate  structure,  the  commission 
broached  the  idea  of  a  structural  solution  to  the  problems  of  rate-of- 
return  regulation.  It  suggested  letting  AT&T  into  competitive  markets 
only  if  it  did  so  through  a  division  without  common  costs  or  other 
overlaps  with  AT&T’s  regulated  monopoly  businesses.  In  theory,  with 
full  separation  AT&T  would  have  incentive  to  provide  inefficient  ser¬ 
vice  or  otherwise  to  obtain  a  larger  market  share  than  was  justified  by 
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its  costs  and  service  quality.  AT&T’s  competitive  subsidiaries  would 
be  forced  to  use  their  own  facilities  or  to  purchase  AT&T’s  regulated 
services  at  prices  available  to  all.  This  would  eliminate  the  difficulty 
of  estimating  the  appropriate  division  of  costs  between  competitive 
and  regulated  services  and  guard  against  the  transfer  of  losses  in  com¬ 
petitive  services  to  higher  prices  in  monopolized  markets. 

The  proposal  created  artificial  institutional  barriers  that  could  pre¬ 
vent  AT&T  from  adopting  the  most  efficient  corporate  structure,  while 
it  failed  to  protect  against  some  of  the  abuses  described  above.  It 
could  not  protect  against  subsidization  of  R&D  in  competitive  markets 
nor  against  intracorporate  communications  and  patterns  of  behavior 
that  would  disadvantage  AT&T’s  competitors.  It  could  not  even  fully 
protect  against  cross-subsidization  of  facilities  used  for  competitive 
services.  If  AT&T’s  technology  in  competitive  markets  was  somewhat 
different  than  that  of  its  competitors,  it  would  require  somewhat  dif¬ 
ferent  services  from  the  regulated  part  of  AT&T.  Freely  available  prices 
to  all  offer  little  protection  if  no  one  but  an  AT&T  affiliate  wants  the 
service  or  is  capable  of  making  use  of  it  in  the  manner  in  which  it  is 
offered.  For  these  reasons,  the  separate  subsidiaries  requirement  lost 
favor  at  the  FCC,  and  disappeared  (although  some  states  still  apply  it 
to  BOCs).  While  the  FCC  lacks  consistent,  intense  concern  with  struc¬ 
ture,  structural  concerns  have  dominated  antitrust  policy  in  telecom¬ 
munications  since  the  turn  of  the  century.  The  first  AT&T  antitrust 
case  forced  the  divestiture  of  Western  Union;  not  long  after  the  AT&T 
long-distance  system  caused  antitrust  concerns.  As  the  Bell  patents 
on  telephony  expired,  local  service  competition  sprang  up,  so  that 
Bell’s  market  share  fell  to  less  than  50  percent  soon  after  1900.  More¬ 
over,  in  many  lucrative  big  city  markets,  Bell  faced  head-to-head  com¬ 
petition  with  duplicative  local  networks. 

Meanwhile,  AT&T  had  developed  the  first  reasonably  high-quality 
system  for  transmitting  long-distance  calls.  It  decided  to  leverage  its 
long-distance  monopoly  to  recreate  the  old  Bell  system,  refusing  to 
let  other  local  telephone  suppliers  use  its  technology  or  connect  to 
its  long-distance  network.  It  then  used  its  new  service  first  as  a  means 
to  attract  customers  away  from  its  competitors  and  then  to  force  oth¬ 
ers  to  sell  out  to  AT&T  so  their  customers  could  gain  access  to  AT&T 
long  distance. 

This  reconsolidation  troubled  antitrust  authorities.  Interestingly, 
structural  issues  circa  1910  were  quite  the  opposite  of  contemporary 


30  Roger  G.  Noll 


structural  concerns.  Then,  the  issue  was  whether  a  legal  patent  mo¬ 
nopoly  in  long  distance  should  be  used  to  monopolize  a  rivalrous 
local  telephone  industry.  In  this  instance  the  antitrust  authorities  did 
not  impose  a  structural  solution.  AT&T  agreed  to  let  others  connect  to 
its  long-distance  system  and  to  subject  itself  to  regulation;  after  a 
short  pause  it  continued  its  acquisitions,  until  ultimately  it  served  85 
percent  of  all  local  telephone  subscribers. 

The  third  structural  issue  arose  soon  after  AT&T’s  telephone  ser¬ 
vices  began  to  be  regulated  and  concerned  the  appropriateness  of 
vertical  integration  by  a  regulated  monopolist  into  equipment  manu¬ 
facturing.  The  issue  here  was  the  possibility  that  vertical  integration 
would  enable  a  monopolist  to  evade  regulation  by  transferring  mo¬ 
nopoly  prices  in  services  to  the  manufacturer  in  excessive  equip¬ 
ment  prices.  Another  concern  was  economically  unwarranted  self¬ 
dealing,  whereby  a  regulated  monopolist  would  purchase  from  its 
own  affiliate  even  if  competitors  offered  superior  equipment  at  lower 
prices. 

These  issues  were  aired  by  Congress  and  the  FCC  in  the  1930s.  but 
nothing  was  done  other  than  to  hold  hearings,  write  reports,  and  sound 
alarms.  But  in  1949  DOJ  filed  suit  against  AT&T,  seeking  divestiture  of 
its  manufacturing  arm.  Western  Electric.  Before  the  case  could  be  com¬ 
pleted.  President  Eisenhower’s  administration  paid  heed  to  the  Depart¬ 
ment  of  Defense  pleadings  not  to  break  up  the  telephone  company. 
The  case  settlement  was  ludicrous.  AT&T  retained  Western  Elec¬ 
tric,  but  agreed  not  to  enter  any  business  other  than  telecommunica¬ 
tions  and  to  make  its  technology  available  through  licensing  arrange¬ 
ments  to  companies  in  other  industries.  While  this  may  have  served 
the  interests  of  the  Department  of  Defense  in  transferring  AT&T’s  knowl¬ 
edge  about  semiconductors  to  the  nascent  computer  and  microelec¬ 
tronics  industries,  it  assured  that  telecommunications  equipment 
would  remain  free  of  competition  and  that  one  of  the  world’s  most 
technically  sophisticated  companies  would  be  barred  from  entering 
businesses  in  which  it  would  have  proven  to  be  an  effective  competitor. 

The  most  recent  antitrust  case  against  AT&T  swung  the  axe  from  a 
different  direction  but  with  fundamentally  the  same  purpose  that 
motivated  the  1949  suit.  DOJ’s  case  depended  partly  on  the  failure  of 
regulators  and  its  own  previous  settlements  to  deal  effectively  with 
the  abuses  of  price  regulation.  Part  of  DOJ’s  case  was  testimony  from 
some  then-present  and  former  regulatory  officials  about  the  hopeless 
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task  they  faced  in  preventing  cross-subsidization  of  competitive  ser¬ 
vices,  discriminatory  acts  against  competitors,  and,  ultimately,  eva¬ 
sion  of  regulatory  objectives  concerning  AT&T’s  captive  monopoly  cus¬ 
tomers.  While  the  FCC  was  seeking  solutions  in  accounting  rules  and 
separate  subsidiaries,  DOJ  was  seeking  to  restructure  AT&T  to  elimi¬ 
nate  the  incentives  and  opportunities  to  engage  in  the  same  behavior 
that  the  FCC  sought  to  prevent. 

The  policy  that  emerged  from  DOj’s  case  was  the  “quarantine  the¬ 
ory.”  In  its  purest  form  it  means  preventing  a  regulated  monopoly 
from  participating  in  potentially  competitive  markets  in  order  to  pro¬ 
tect  the  latter  from  the  abuses  encouraged  by  rate-of-return/residual- 
pricing  regulation.  It  accepts  the  danger  of  protecting  inefficient  com¬ 
petitors  who  legitimately  should  be  destroyed  by  the  local  service 
monopolist.  In  return  it  guarantees  that  inefficient  monopolists  will 
not  retain  a  market  solely  by  taking  advantage  of  their  regulated  sta¬ 
tus.  Of  course,  such  a  stark  choice,  one  way  or  the  other,  is  required  if 
one  accepts  the  premise  that  price  regulation  must  create  incentives 
to  engage  in  such  behavior  and  that  regulators  are  ineffective  (and 
perhaps  uninterested)  in  preventing  it. 

The  1982  MFJ  gave  DOJ  most  of  what  it  had  sought  but  contained 
several  important  exceptions  to  the  complete  quarantine  of  the  BOCs. 
The  BOCs  were  given  the  right  to  participate  in  the  markets  for  direc¬ 
tories,  private  lines,  cellular  radio,  the  resale  of  customer  equipment 
(but  not  its  manufacture),  and  a  form  of  business  extensions  (Centrex), 
all  of  which  are  potentially,  if  not  actually,  competitive.  The  BOCs 
were  also  permitted  to  undertake  research  oriented  toward  other  com¬ 
petitive  markets  but  were  required  to  license  any  of  the  advances 
ensuing  from  such  research,  rather  than  exploit  them  directly.  If  the 
basis  of  the  quarantine  theory  is  correct,  all  these  departures  should 
lead  to  excessively  high  market  shares  for  the  BOCs  and  inefficiency 
in  markets  related  to  the  exceptions,  thereby  retarding  competition 
and  sowing  the  seeds  for  further  antitrust  activity  against  the  BOCs. 

Finally,  in  drawing  up  a  divestiture  agreement,  DOJ  and  AT&T  were 
forced  to  define  clearly  what  was  meant  by  local  service.  As  a  result, 
the  MFJ  established  what  has  come  to  be  a  new  political  jurisdiction 
— the  Local  Access  and  Transport  Area  (LATA).  LATAs  are  much  larger 
than  a  local  exchange  and  number  160  in  the  entire  nation  (about 
three  per  state).  About  25  percent  of  long-distance  service  is  inside  a 
LATA  and  is  virtually  completely  monopolized  by  the  Bell  Operating 
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Companies.  Interexchange  carriers,  like  AT&T,  MCI,  and  US  Sprint,  are 
generally  permitted  to  offer  service  only  between  the  LATAs.  Most 
states  have  either  prohibited  intraLATA  long-distance  competition  or 
inhibited  it  through  technical  restrictions  and  access  pricing  poli¬ 
cies.  In  any  case,  states  regulate  intrastate  long  distance,  whether 
within  or  between  LATAs. 

Postdivestiture  Performance 

The  most  important  changes  in  federal  telecommunications  policy 
are  recent.  Free  entry  and  competitive  pricing  by  entrants  in  long¬ 
distance  telephone  service  have  been  fully  in  place  for  less  than  a 
decade;  customer  equipment  and  specialized  long-distance  services 
have  been  open  to  competition  for  only  a  little  longer.  Divestiture, 
with  the  concomitant  elimination  of  potentially  anticompetitive  re¬ 
lationships  between  some  competitive  and  local  monopoly  services, 
took  place  only  in  1984.  In  none  of  these  instances  was  a  product  or 
service  actually  structurally  competitive  at  the  time  that  policy  was 
altered;  in  every  instance  AT&T  enjoyed  a  market  share  of  80  to  100 
percent.  But  because  the  growth  of  effective  competition  takes  time, 
one  can  hardly  expect  within  a  few  years  to  have  reached  whatever 
new  performance  level — good  or  bad — that  these  policies  will  ulti¬ 
mately  produce.  Nonetheless,  some  clear  patterns  are  beginning  to 
emerge.10 

In  customer  equipment,  where  competition  has  been  relatively  free 
for  the  longest  period,  most  markets  are  now  structurally  competi¬ 
tive.  AT&T’s  market  shares  have  fallen  precipitously,  and  for  many  types 
of  equipment  are  now  under  20  percent  (down  from  80  to  90  percent 
only  a  decade  earlier).  In  equipment  sold  to  telephone  companies, 
AT&T’s  market  share  has  fallen  to  between  40  to  60  percent,  depend¬ 
ing  on  the  specific  product.  Typically,  these  latter  markets  are  domi¬ 
nated  by  AT&T  and  one  or  two  other  firms.  Thus,  procompetitive  poli¬ 
cies  have  replaced  a  virtual  monopoly  with  a  two  or  three  firm 
oligopoly,  although  firms  who  manufacture  equipment  for  other  mar¬ 
kets  could  enter  in  the  future.  The  manufacture  of  equipment  for 
telephone  companies  is  still  not  perfectly  competitive,  but  it  is  sub¬ 
stantially  more  competitive  than  it  was,  and  may  become  more  so. 

AT&T  still  controls  nearly  80  percent  of  the  long-distance  market, 
although  this  share  declines  each  year.  Full-fledged  competition  in 
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long  distance  has  been  permitted  by  regulation  only  since  the  courts 
overturned  the  FCC’s  Execunet  decision  in  1978.  Moreover,  this  mar¬ 
ket  was  further  handicapped  in  two  ways.  First,  it  was  most  suscepti¬ 
ble  to  anticompetitive  actions  by  the  undivested  AT&T  and  by  state 
regulators,  most  of  whom  fought  the  emergence  of  long-distance  com¬ 
petition.  Second,  after  divestiture  the  BOCs  were  not  in  a  position  to 
offer  competitive  long-distance  companies  the  same  type  of  access  to 
their  local  exchanges  that  was  provided  to  AT&T.  The  divestiture  plan 
required  “equal  access,’’  but  this  demanded  a  massive  reinvestment 
program  by  the  BOCs  to  reconfigure  their  local  networks  so  as  to  pro¬ 
vide  it.  Only  in  1988  did  the  fraction  of  BOC  customers  who  have 
equal  access  reach  80  percent.  The  proportion  among  other  local  tele¬ 
phone  companies,  who  serve  15  percent  of  the  customers,  was  about 
50  percent  in  1988.  The  true  test  of  the  viability  and  performance  of 
long-distance  competition  will  take  place  in  the  1990s. 

Some  local  services  have  become  somewhat  competitive.  Since  di¬ 
vestiture,  approximately  half  of  the  new  capacity  in  local  facilities 
has  been  constructed  by  entities  other  than  local  telephone  compa¬ 
nies.  These  include  local  private  networks  (such  as  privately  owned 
local  systems  within  large  buildings),  metropolitan  area  networks 
(where  a  company  constructs  a  special  purpose  network  for  a  variety 
of  intensive  users  of  telecommunications  services),  and  bypass  sys¬ 
tems  (where  a  customer  connects  its  telephones  directly  to  a  long¬ 
distance  carrier,  rather  than  use  the  local  telephone  network  for  such 
connections).  The  extent  to  which  such  systems  have  emerged  varies 
considerably  across  the  nation.  These  competitive  alternatives  are 
practical  only  for  the  top  few  percent  of  telecommunications  custom¬ 
ers  who  account  for  a  third  or  more  of  the  use  of  telecommunications 
services.  Moreover,  many  states  continue  to  inhibit  some  or  all  com¬ 
petition  against  local  telephone  companies. 

With  few  exceptions  competitive  alternatives  are  not  available  to 
residential  and  small  business  customers.  The  most  promising  tech¬ 
nical  alternatives  are  cellular  radio,  which  is  now  used  almost  exclu¬ 
sively  for  mobile  service,  and  “shared  tenant  service”  (STS).  By  using 
STS  residences  of  an  apartment  house  or  the  same  neighborhood  or 
businesses  in  the  same  shopping  center  could  form  a  small  coopera¬ 
tive  telephone  company  for  calling  among  their  members  and  for  pro¬ 
viding  bypass  to  a  long-distance  carrier;  however,  STS  still  must  con¬ 
nect  to  the  local  telephone  company  for  local  service.  Unfortunately, 
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most  states  prevent  or  severely  limit  the  extent  to  which  STS  is 
available. 

Recent  trends  in  prices  reflect  the  changes  in  market  structure. 
Prices  for  virtually  all  equipment  and  services  have  fallen  substan¬ 
tially  in  the  1980s.  The  fall  in  long-distance  prices  is  less  dramatic 
than  it  might  appear,  for  much  of  it  is  due  to  reductions  in  carrier 
access  charges  paid  to  local  telephone  companies  for  connecting  cus¬ 
tomers  to  long-distance  networks.  This  has  been  offset  by  increases 
in  subscriber  access  charges.  Nonetheless,  the  fraction  of  long-distance 
revenues  accounted  for  by  access  charges  has  actually  increased  de¬ 
spite  the  reductions  in  access  tariffs,  indicating  that  the  prices  charged 
by  the  long-distance  carriers  have  also  fallen. 

The  primary  exception  to  the  trend  toward  lower  prices  is  the  charge 
for  basic  local  service.11  The  data  on  monthly  basic  service  rates  show 
three  clear  trends.  First,  local  exchange  service  prices  have  increased 
sharply  during  the  1980s,  unlike  all  other  prices  for  telecommunica¬ 
tions  services  and  equipment.  Second,  prices  have  increased  more 
rapidly  in  the  least  urbanized  states  and,  within  these  states,  in  the 
smallest  communities.  Third,  residential  and  business  customers  in 
smaller  communities  still  pay  less  for  service — and  much  less  in  the 
most  populous  states — even  though  the  cost  of  service  is  much  higher 
in  small  communities. 

These  price  patterns  are  to  be  expected  if,  before  divestiture,  resid¬ 
ual  pricing  is  a  roughly  accurate  description  of  the  pricing  policy  of 
the  industry.  Divestiture  and  competition  have  reduced  the  extent  to 
which  other  services  can  subsidize  basic  exchange  service  in  small, 
high-cost  communities.  These  effects  should  be  most  pronounced  in 
the  smaller  states  which  benefited  most  from  the  residual  pricing 
system  (because  they  had  the  highest  fraction  of  residents  in  small 
communities)  and  which,  after  divestiture,  have  had  fewer  opportu¬ 
nities  for  using  intrastate  services  to  continue  this  subsidy.  Hence, 
after  divestiture  prices  should  be  expected  to  rise  more  rapidly  in  the 
smaller  states  and  especially  in  rural  areas  in  the  smaller  states.  Mean¬ 
while,  small  communities  in  larger  states  can  continue  to  be  subsi¬ 
dized  by  other  intrastate  services,  at  least  to  a  greater  extent  than 
elsewhere. 

Perhaps  the  single  most  important  feature  of  local  exchange  prices 
at  the  end  of  the  1980s  is  the  nature  of  the  subsidy  for  local  service. 
For  reasons  discussed  above,  the  actual  costs  of  basic  local  service 
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are  not  precisely  known,  and  especially  unclear  is  the  difference  in 
costs  between  large  cities  and  small  communities.  Nonetheless,  the 
price  changes  of  the  1980s  have  certainly  eliminated  any  subsidy  for 
single-line  business  service  in  larger  cities  and  may  have  eliminated 
it  for  residential  customers  in  larger  cities.  The  nationwide  average 
book  cost  of  basic  service  is  widely  estimated  to  be  between  $25  and 
$30  per  month.  But  in  states  with  the  lowest  population  densities 
these  costs  in  some  cases  exceed  $40,  while  some  telephone  compa¬ 
nies  which  operate  in  a  single  urban  center,  such  as  Rochester  Tele¬ 
phone,  have  average  costs  below  $20.  Hence,  at  current  prices  of  $35 
a  month  or  more,  businesses  in  large  cities  are  not  subsidized,  and 
residential  prices  of  $14  or  more  (including  the  FCC’s  interstate  sub¬ 
scriber  access  charge),  which  are  now  common  in  large  cities,  can 
not  be  greatly  subsidized.  But  subsidies  remain  immense  for  small 
cities  and  rural  areas,  where  prices  are  lower  than  in  large  cities,  but 
historical  book  costs  are  probably  two  to  ten  times  higher.  Of  course, 
in  all  cases,  but  especially  in  rural  areas,  book  costs  are  not  prospec¬ 
tive  costs.  The  latter  are  probably  lower  than  the  former,  owing  to 
rapid  advances  in  the  technology  of  the  local  network. 

Whether  recent  price  trends  and  growing  competition  constitute 
improved  performance  for  the  industry  as  a  whole  surely  depends  to 
some  degree  on  who  is  making  the  evaluation.  Overall,  prices  are 
lower  and  efficiency  is  greater,  but  the  primary  beneficiaries  are  con¬ 
sumers  of  services  and  products  controlled  by  federal  policy,  and  the 
most  intensive  users  of  telecommunications  services  who  can  take 
advantage  of  new  competitive  options  in  local  service.  Residential 
and  small  business  customers  who  use  ordinary  telephones  primar¬ 
ily  for  local  calling  are  worse  off,  especially  those  in  smaller  commu¬ 
nities,  largely  because  they  are  less  subsidized  than  before  by  excess 
profits  from  other  services.  And,  in  states  where  these  groups  consti¬ 
tute  an  effective  political  constituency,  more  than  likely  state  regula¬ 
tors  are  worse  off  as  well.  Hence,  it  is  not  surprising  that  many  states 
have  resisted  competition  and  deregulation,  even  though  on  balance 
the  performance  of  the  industry  has  improved. 

Current  Regulatory  Controversies 

Pending  regulatory  issues  reflect  an  enduring  characteristic  of  tele¬ 
communications  policy:  neither  the  pricing  nor  the  structural  issue 
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has  ever  been  or  is  likely  to  be  resolved.  The  telecommunications 
system  is  not,  and  never  was,  broken.  Rather,  its  underlying  technical 
and  economic  characteristics  create  an  enduring  policy  dilemma.  One 
can  regulate  prices  and  structure  to  encourage  maximum  feasible  com¬ 
petition  or  to  promote  an  integrated  monopoly.  What  is  infeasible  is  a 
“neutral”  formulaic  policy  regarding  prices  and  structure  that  will 
assure  the  right  mix  of  monopoly  and  competition.  The  current  pol¬ 
icy  agenda  continues  the  futile  search  for  better  regulatory  instru¬ 
ments  and  also  includes  rearguard  actions  by  the  people  who  lost  the 
last  time  around  —  who  are  not,  and  probably  cannot  be  convinced 
that  deregulated  competition  is  the  best  policy. 

Pricing  Proposals 

DOJ’s  case  for  divestiture  turned  on  the  pernicious  incentives  that 
were  created  by  price  regulation.  Many  who  believed  that  AT&T  had 
violated  antitrust  laws  were  nonetheless  reluctant  to  impose  divesti¬ 
ture,  fearing  that  it  would  sacrifice  the  benefits  of  a  vertically  inte¬ 
grated,  ubiquitous  telecommunications  entity.  They  sought  better  reg¬ 
ulation  as  a  means  to  stop  AT&T’s  anticompetitive  behavior. 

Exactly  what  form  “better  regulation”  would  take  was  a  rather  fuzzy 
and  changeable  topic.  In  the  1970s  a  group  of  economic  theorists 
began  to  develop  an  entirely  new  approach  to  price  regulation.12  Their 
objective  was  to  create  a  pricing  rule  that  would  eliminate  the  incen¬ 
tive  for  regulated  firms  to  pad  costs  and  to  operate  in  unprofitable 
markets  and  that  would  also  succeed  in  preventing  monopoly  profits. 
One  theme  persistently  emerged:  to  decouple  prices  from  costs  so 
that  firms  benefit  from  cost  reductions  and  not  by  suffering  losses  in 
any  market. 

Proposals  emerging  from  this  work  have  popped  up  in  federal  and 
state  regulatory  proceedings  as  “price  cap,”  “social  contract,”  and 
“incentive”  regulation.  Each  includes  a  variety  of  specific  proposals. 

Incentive  regulation  departs  least  from  traditional  pricing  policies. 
The  idea  is  to  let  regulated  firms  keep  some  portion  of  their  cost 
savings,  even  though  this  means  that  they  will  earn  a  greater  return 
on  investment  than  regulators  initially  estimated  as  the  cost  of  capi¬ 
tal.  Typically,  rate-of-return  regulation  uses  costs  from  a  previous  year 
as  the  basis  for  setting  future  prices.  A  firm  which  succeeds  in  reduc¬ 
ing  costs  can  then  suffer  two  fates  at  the  next  rate  hearing:  its  prices 
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will  be  reduced  so  as  to  pass  its  lower  costs  on  to  its  customers,  and  it 
can  be  required  to  rebate  the  excess  of  its  revenues  over  costs  since 
the  last  review.  Incentive  regulation  involves  at  least  one  of  the 
following:  the  firm  may  not  be  required  to  rebate  all  (or  even  any)  of 
its  excess  revenues  between  rate  hearings  as  long  as  its  cost  estimates 
are  not  fraudulent:  future  price  reductions  will  be  less  than  the  amount 
required  to  recover  the  firm’s  actual  lower  costs. 

Under  incentive  regulation  firms  have  a  greater  incentive  to  reduce 
costs.  A  firm  is  encouraged  to  allocate  R&D  to  cost-reducing  process 
innovations  and  away  from  cost-increasing  service  enhancements. 
However,  this  process  is  still  rate-of-return  regulation.  Allowed  reve¬ 
nues  equal  allowed  costs  plus  a  fraction  of  cost  reductions.  For  cor¬ 
porate  planners  this  provides  added  incentive  to  reduce  costs  in  the 
markets  in  which  a  firm  operates  but  none  to  retain  as  large  a  market 
share  as  possible.  Maximizing  sales  serves,  first,  to  maximize  allowed 
costs  (including  allowed  profits)  and,  second,  to  maximize  the  vol¬ 
ume  of  services  in  which  cost  reductions  are  possible  (and  hence  in 
which  profit  bonuses  can  be  earned).  Consequently,  incentive  regula¬ 
tion  does  not  reduce  the  incentive  of  a  regulated  monopolist  to  retain 
as  extensive  a  monopoly  as  it  can,  even  if  this  means  retarding  eco¬ 
nomically  warranted  entry.  While  incentive  regulation  offers  the  pos¬ 
sibility  of  a  more  efficient  regulated  monopoly,  it  offers  no  improve¬ 
ment  over  traditional  regulation  to  promote  desirable  competition. 

Price  cap  regulation  is  a  more  radical  system  for  guiding  price  ad¬ 
justments  over  time.  One  starts  with  a  set  of  prices  inherited  from 
history,  which  may  or  may  not  bear  any  relationship  to  costs  and 
forms  an  index  of  these  prices.  For  example,  one  might  use  last  year’s 
volume  of  sales  for  each  service  as  the  set  of  weights  to  form  the  price 
index.  Next,  one  sets  a  target  for  the  annual  change  in  the  price  index. 
Because  the  telecommunications  industry  has  relatively  rapid  tech¬ 
nological  change,  the  target  would  normally  be  a  reduction  in  real 
and  nominal  prices.  Finally,  in  each  year  the  firm  is  permitted  to 
adjust  its  prices  in  any  manner  it  sees  fit,  as  long  as  the  index  satisfies 
the  target.  Using  the  same  quantity  weights  on  prices  that  were  used 
before,  the  price  index  must  outperform  the  target  rate  of  change. 

The  price  cap  mechanism  was  used  to  regulate  the  recently  privat¬ 
ized  British  Telecom.  The  target  index  is  “CPI  minus  three” — that  is, 
the  average  change  in  prices  must  not  exceed  the  increase  in  the  con¬ 
sumer  price  index,  less  three  percentage  points.  The  FCC  price  cap 
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proposal  for  AT&T  and  for  the  BOC’s  interstate  carrier  access  charges  is 
roughly  similar. 

If  a  firm  enters  a  new  market,  its  prices  there  are  ignored  in  the 
price  cap  formula.  Its  success  or  failure  in  the  new  market  has  no 
effect  on  prices  in  other  markets.  The  firm  has  no  means  for  using 
monopolized  markets  to  subsidize  new  competitive  ventures.  Like¬ 
wise,  a  firm  has  no  incentive  to  respond  to  competitive  entry  by  low¬ 
ering  price  to  retain  market  share  unless  it  can  still  earn  a  profit  in 
that  market  after  doing  so.  Finally,  a  firm  can  profit  from  cost-reducing 
process  innovations.  These  will  not  force  it  to  lower  its  prices,  for 
prices  are  not  pegged  to  costs.  Of  course,  profit  maximization  gener¬ 
ally  causes  firms  to  lower  prices  after  a  cost-reducing  innovation,  even 
if  the  firm  is  a  monopoly,  but  not  by  as  much  as  cost-based  regulation 
will  demand.  Hence,  price  caps  create  a  greater  incentive  for  cost- 
reducing  innovation  than  does  traditional  price  regulation. 

The  preceding  discussion  implies  that  regulators  have  discovered 
a  pricing  rule  that  resolves  the  enduring  dilemma  of  economic  regu¬ 
lation.  If  price  caps  really  do  cause  firms  to  operate  only  in  markets 
where  they  are  efficient  and  to  adopt  only  warranted  new  technolo¬ 
gies  (sharing  the  benefits  with  their  customers),  then  DOj’s  structural 
remedies  are  not  necessary.  Price  cap  regulation  will  produce  the 
appropriate  market  structure  automatically,  and  meanwhile  regula¬ 
tors  can  find  gainful  employment  implementing  the  price  cap  and 
thereby  protecting  against  monopoly  abuses  in  markets  that  are  natu¬ 
ral  monopolies.  Unfortunately,  serious  problems  undermine  this  rosy 
scenario. 

Price  cap  regulation  works  only  if  firms  are  absolutely  sure  that  it 
will  endure.  If  a  firm  believes  there  is  a  significant  chance  that  the 
pricing  system  will  collapse  and  revert  to  cost-based  regulation,  its 
investment  and  pricing  strategies  will  reflect  the  necessity  to  posi¬ 
tion  itself  satisfactorily  for  the  day  when  regulation  is  reintroduced. 
The  workability  of  price  caps  depends  on  the  credibility  with  which 
regulators  can  commit  to  a  permanent,  irreversible  price  cap  system. 

As  a  matter  of  law,  neither  regulators  nor  the  Congress  can  make 
such  a  commitment.  Congress  can  always  pass  new  laws,  and  the 
next  president  can  always  appoint  FCC  commissioners  who  will  adopt 
another  pricing  policy.  But  this  argument,  by  itself,  is  insufficient  to 
undermine  the  proposal.  If  price  cap  regulation  is  as  good  as  the 
previous  analysis  suggests,  it  is  difficult  to  see  why  anyone  would 
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ever  want  to  change  it  once  it  has  been  adopted.  In  fact,  however, 
price  cap  rules  are  likely  to  sow  the  seeds  of  their  own  revision. 

One  source  of  instability  is  the  kind  of  price  structure  that  emerges 
from  a  price  cap  system.  Eventually,  a  firm  subject  to  price  cap  regu¬ 
lation,  like  all  firms  with  some  form  of  market  power,  converges  to 
prices  that  are  Ramsey  prices:  prices  go  up  in  markets  with  inelastic 
demand  and  down  in  markets  with  elastic  demand.  This  means  two 
things. 

First,  customers  with  intense  demand  and  no  competitive  alterna¬ 
tives  pay  higher  prices,  one  group  of  which  (if  price  caps  are  applied 
to  local  exchange  carriers)  is  residential  and  small-business  custom¬ 
ers  who  want  only  ordinary  telephone  service.  Despite  its  theoretical 
properties  in  welfare  economics,  this  result  directly  contradicts  the 
underlying  political  rational  behind  telecommunications  regulation. 
For  example,  price  cap  regulation  (untainted  by  the  threat  of  a  politi¬ 
cal  backlash)  would  lead  the  BOCs  to  increase  subscriber  access  charges 
and  to  make  a  compensating  reduction  in  usage-based  carrier  access 
charges.  This  is  the  policy  that  the  FCC  correctly  tried  to  adopt  in  the 
mid-1980s  but  was  forced  to  pull  back  for  residential  users  because 
of  congressional  opposition. 

Second,  Ramsey  pricing  gives  regulated  firms  an  incentive  to  find 
ways  to  segregate  customers  according  to  demand  elasticities  for  the 
purpose  of  engaging  in  price  discrimination.  This  violates  the  set  of 
equity  principles  that  motivate  both  economic  regulation  and  anti¬ 
trust.  Moreover,  it  violates  the  precepts  of  optimal  pricing  in  eco¬ 
nomic  theory,  for  the  departures  from  marginal  costs  will  be  more 
than  the  amounts  necessary  to  recover  total  costs,  thereby  causing 
unnecessary  losses  in  consumer  welfare. 

Social  contract  regulation  provides  a  way  to  avoid  the  problems 
associated  with  Ramsey  pricing.  The  key  problem  raised  above  is 
that  fixing  a  price  index  is  insufficient  to  control  prices  in  a  way  that 
is  socially  desirable  or  at  least  politically  demanded.  The  social  con¬ 
tract  explicitly  recognizes  this  eventuality  by  placing  additional  con¬ 
straints  on  the  flexibility  of  the  firm.  It  has  at  least  three  elements. 
First,  it  specifies  price  ceilings  for  specific,  rather  narrowly  defined, 
services  (for  example,  residential  basic  local  service  in  cities  of  pop¬ 
ulation  500,000  to  1  million).  Second,  it  reserves  for  the  regulator, 
rather  than  the  firm,  the  right  to  define  service  categories  (so  as  to 
control  the  degree  of  price  discrimination).  Third,  it  contains  some 
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provision  to  assure  the  company  that  it  will  not  go  bankrupt.  The 
first  two  features  solve  the  problem  of  the  excesses  of  Ramsey  pricing 
as  perceived  by  political  actors. 

Another  class  of  problems  with  price  caps  arises  from  the  inevita¬ 
ble  inaccuracy  of  the  price  cap  formula  and  cannot  be  resolved  by 
social  contracts  or  any  other  known  scheme.  Any  long-term  pricing 
rule  implicitly  forecasts  future  costs  as  well  as  prices.  That  is,  the 
formula  must  not  be  so  strict  as  to  bankrupt  the  firm  nor  so  generous 
that  eventually  the  price  cap  leads  to  monopoly  pricing.  But  any  price 
cap  formula  or  any  social  contract  that  explicitly  ignores  costs  is  cer¬ 
tain  to  lead  to  unacceptable  profits.  Technological  change  does  not 
proceed  smoothly  year  after  year  at  the  same  rate  but  undergoes  fits 
and  starts  as  new  technical  ideas  are  discovered  and  exploited.  So 
even  a  price  rule  that  is  on  average  correct  for  the  long  run  will  suffer 
periods  in  which  it  is  widely  off  the  mark. 

If  the  price  cap  is  too  rigid,  even  for  a  few  years,  because  costs  are 
falling  more  slowly  than  was  forecasted,  the  regulated  firm  will  suffer 
declining  profits,  an  inability  to  invest  in  new  facilities,  and,  per¬ 
haps,  bankruptcy.  The  social  contract  explicitly  contains  provisions 
committing  regulators  not  to  cause  this  to  happen,  but  even  if  these 
provisions  fail  and  profits  fall  below  a  normal,  competitive  return, 
the  regulated  firm  has  almost  certain  legal  recourse.  A  binding  legal 
constraint  on  regulators,  enshrined  in  a  series  of  Supreme  Court  de¬ 
cisions  beginning  in  the  nineteenth  century,  is  that  price  regulation 
can  not  be  used  to  expropriate  capital.  A  pricing  rule  that  causes  the 
firm  to  earn  less  than  the  cost  of  capital — when  competitive  profits 
are  readily  available  through  an  alternative  pricing  formula  and  when 
the  firm  has  not  engaged  in  any  demonstrably  wasteful  or  imprudent 
activities — is  sure  to  be  declared  unconstitutional. 

To  protect  against  this  outcome,  a  regulator  seeking  to  make  a  cred¬ 
ible  long-term  commitment  to  a  price  cap  rule  will  set  the  formula 
generously.  The  rule  will  permit  the  firm  to  earn  normal  profits  even 
in  periods  of  slow  productivity  growth.  While  this  formula  is  more 
secure  against  court  challenges,  it  runs  a  different  risk.  When  the 
firm  does  especially  well,  profits  will  soar.  Politicians  will  be  unable 
to  resist  the  temptation  to  squeeze  profits  down. 

As  a  case  in  point,  consider  the  political  reaction  to  the  windfall 
gains  that  accrued  to  the  oil  industry  as  a  consequence  of  the  1973 
Arab  oil  embargo  and  the  1979  oil  price  shock  following  the  outbreak 
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of  the  Iran-Iraq  War.  It  is  not  likely  that  the  press,  citizens  groups, 
and  elected  officials  would  stand  idly  by  while  telephone  company 
profits  soared,  especially  if  they  would  already  have  regulatory  insti¬ 
tutions  that  were  statutorily  responsible  for  controlling  these  profits. 

In  either  case  price  cap  regulation  eventually  leads  back  to  rate-of- 
return  regulation,  either  to  reestablish  a  sufficiently  remunerative  price 
structure  or  to  cut  prices  to  restore  normal  profits.  Of  course,  a  firm  is 
likely  to  anticipate  that  reregulation  will  transpire  if  its  profits  soar 
and  will  voluntarily  hold  down  profits.  For  example,  if  price  caps 
were  imposed  on  BOCs,  they  would  probably  make  massive  invest¬ 
ments  in  enhancing  the  network  to  position  themselves  for  demand 
for  new  services  and  to  keep  rates  of  return  down.  But  this  is  just 
another  form  of  rate-of-return  regulation,  where  the  profit  ceiling  is 
self-imposed,  based  upon  the  firm’s  abilities  in  market  and  political 
forecasting.  Price  caps  combined  with  a  social  contract  lead  eventu¬ 
ally  to  residual  pricing  because  the  basic  services  that  are  separately 
capped  simply  become  the  focus  of  the  price  changes  when  reregu¬ 
lation  takes  place.  This  system  increases  the  incentives  for  cost  re¬ 
duction,  since  firms  keep  their  cost  savings  during  the  interregnum 
between  changes  in  the  formula,  but  these  new  regulatory  methods 
do  not  cause  these  savings  to  flow  to  price  reductions  rather  than 
investments  in  new  capabilities. 

Regulators  practice  rate-of-return  regulation  not  because  many  dec¬ 
ades  ago  they  derived  the  wrong  solution  to  a  problem  in  intertem¬ 
poral  incentive  compatibility,  but  because  the  American  legal  system 
forces  de  facto  rate-of-return  regulation  whenever  government  engages 
in  price  controls.  Government  can  close  companies  only  if  they  en¬ 
gage  in  illegal  activities  or  create  a  public  nuisance  or  hazard.  The 
government  can  not  tolerate  high  profits  in  highly  visible,  infrastruc¬ 
tural  industries.  Price  caps  and  social  contracts  do  not  offer  an  es¬ 
cape  from  these  constraints  on  economic  policymaking.  The  FCC  has 
concluded  as  much:  it  is  proposing  procedures  to  adjust  the  price 
cap  in  the  future,  in  light  of  new  data  about  costs,  profits,  and 
competition. 

The  problems  described  here  apply  to  the  relatively  long  run:  price 
caps  and  social  contracts  might  last  several  years  without  adjustments, 
and  in  some  cases  that  may  be  sufficient.  Specifically,  if  an  industry 
becomes  structurally  competitive,  economic  regulation  grows  increas¬ 
ingly  unnecessary  as  competition  becomes  more  robust.  Thus,  if  de- 


42  Roger  G.  Noll 


regulation  owing  to  durable  competition  is  the  likely  policy  outcome 
within  a  decade,  price  cap  regulation  is  an  attractive  penultimate 
step  toward  that  end.  While  competition  gains  a  toehold,  price  caps 
eliminate  most  of  the  perverse  incentives  and  advantages  of  the  regu¬ 
lated  incumbent  and  so  hasten  the  arrival  of  full  competition  and 
complete  deregulation.  They  also  protect  regulators  and  politicians 
from  the  risk  of  politically  unacceptable  price  increases  while  the 
dominant  firm  still  has  market  power. 

This  implies  that  price  caps  make  more  sense  for  AT&T  than  for  the 
BOCs.  With  the  arrival  of  equal  access  for  long-distance  competitors, 
all  of  AT&T’s  products  and  services  now  operate  in  markets  that  are  at 
worst  oligopolistic.  Price  cap  regulation  (with  some  additional  pro¬ 
tections  against  politically  unacceptable  moves  toward  Ramsey  dis¬ 
crimination)  makes  sense  as  a  means  of  regulating  AT&T  for  the  early 
years  of  the  1990s,  with  the  view  that  competition  will  make  all  regu¬ 
lation  of  manufacturing  and  interstate  services  obsolete  within  a  few 
years.  Unfortunately,  the  FCC  does  not  appear  to  view  price  cap  regu¬ 
lation  as  a  temporary  phase  before  deregulation  but,  at  least  for  the 
BOCs,  seems  to  regard  price  caps  as  permanent. 

The  local  service  monopoly  for  residential  and  small-business  cus¬ 
tomers  may  also  wither  away,  but  this  is  more  problematic  and  fur¬ 
ther  in  the  future.  Even  if  technology  could  provide  a  competitive 
local  service  market,  regulators  are  likely  to  be  sluggish  at  best  in 
allowing  competition.  Indeed,  they  have  actively  worked  against  every 
competitive  option,  beginning  with  the  sacrifice  of  local  competition 
in  the  early  1900s  on  the  altar  of  AT&T’s  long-distance  service  and 
continuing  most  recently  with  adverse  regulatory  decisions  about 
radio  telephony  and  telecommunications  services  on  cable  television 
systems.  It  is  possible  that  none  of  these  alternatives  were  technically 
and  economically  suitable  for  a  competitive  alternative;  whatever  the 
case  on  these  issues,  policymakers,  not  technology  and  economics, 
are  determining  who  shall  compete  with  whom. 

If  price  caps  and  social  contracts  for  BOCs  are  likely  to  require  peri¬ 
odic  adjustments,  we  are  back  to  our  fundamental  pricing  policy  di¬ 
lemma.  To  the  extent  these  reforms  create  long  delays  between  stan¬ 
dard  rate-of-return  reviews,  they  make  firms  more  efficient,  but  they 
do  not  eliminate  the  firm’s  incentives  to  remain  a  monopolist  and  to 
take  risks  in  creating  new  services  beyond  those  that  are  economi¬ 
cally  warranted. 
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Structure 

The  overriding  structural  issue  of  the  1990s  is  when  the  BOCs  will 
succeed  in  obtaining  relaxation  of  the  line-of-business  restrictions 
that  were  imposed  upon  them  by  the  mfj.  The  BOCs  want  all  restric¬ 
tions  removed.  They  would  like  to  be  allowed  to  manufacture  their 
own  equipment,  to  provide  long-distance  service,  and  to  enter  infor¬ 
mation  services.  In  short,  they  would  like  to  have  the  ability  to  rees¬ 
tablish  a  structure  that  parallels  the  old  AT&T. 

Regulators  largely  agree  with  them.  State  regulators  agree  because 
the  old  structure  succeeded  in  holding  down  basic  service  prices, 
which  are  the  ones  that  count  politically  in  state  legislatures.  Greater 
BOC  integration,  with  each  becoming  a  regional  monopoly  that  paral¬ 
lels  the  old  national  AT&T  means  greater  control  for  the  state  regula¬ 
tors.  This  in  turn  means  better  opportunity  to  maintain  subsidized 
prices  for  basic  local  service  in  small  communities. 

Federal  regulators  prefer  relaxing  line-of-business  constraints  in  part 
because  the  court’s  rules  poach  on  the  Fee’s  jurisdiction.  Beyond  this 
the  FCC  has  always  thought  that  it  can  regulate  the  industry  (save  for  a 
few  years  in  the  late  1970s).  This  view  has  been  enhanced  by  the 
price  cap  proposal.  Perhaps  most  important,  however,  is  the  fear  of 
error  on  the  issue  of  information  services.  The  federal  government  is 
responsible  for  the  overall  economic  health  of  the  country,  and  many 
intelligent  people  believe  that  by  the  twenty-first  century  sophisti¬ 
cated  information  services,  provided  through  a  national  network  of 
remarkably  enhanced  capability,  will  be  a  cornerstone  of  an  advanced, 
high-income  society.  Reintegrating  the  BOCs  seems  likely  to  produce 
such  a  network,  whether  the  vision  about  its  value  is  true  or  false.  To 
a  policymaker  the  risk  is  a  few  tens  of  billions  of  sunk  costs  that  can 
always  be  covered  by  higher  prices  for  ordinary  telephone  service. 
But  the  risk  in  retaining  structural  separation  is  going  down  in  his¬ 
tory  as  the  idiot  who  sunk  the  American  economy  by  sticking  to  an 
incorrect  economic  theory  of  the  optimal  structure  of  a  partially  reg¬ 
ulated  industry. 

The  hopes  of  the  FCC  and  procompetitive  state  regulators  for  escap¬ 
ing  the  anticompetitive  consequences  of  their  structural  policy  are 
pinned  on  Open  Network  Architecture  (ONA),  in  addition  to  new  meth¬ 
ods  of  regulating  prices  for  basic  telephone  service.  ONA  is  a  logical 
extension  of  the  equal  access  provision  of  the  MFJ.  It  would  require 
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that  BOCs  fully  reveal  the  technical  details  of  their  local  exchange 
networks,  including  the  software  in  the  switches.  They  would  then 
offer  the  use  of  network  functions  to  their  competitors  at  the  same 
price  and  on  the  same  conditions  as  they  are  available  to  BOC  affiliates. 
This  would  give  all  competitors  the  same  capabilities  that  the  BOCs 
would  have  for  using  the  local  network  to  provide  all  types  of  ser¬ 
vices.  With  ONA  competitors  and  regulators  need  not  fear  that  the 
BOCs  will  have  unfair  advantages  if  they  are  permitted  to  enter  com¬ 
petitive  markets. 

ONA  would  require  two  types  of  regulatory  controls,  at  least  ini¬ 
tially.  The  first  would  be  a  decision  about  the  technical  functions 
required  to  be  built  into  the  network,  the  Basic  Service  Elements  (BSE). 
The  nature  of  the  BSEs  would  be  negotiated  among  industry  partici¬ 
pants  and  ultimately  decided  by  regulators.  Because  enhanced  ser¬ 
vices  are  likely  to  be  offered  by  national  firms  operating  in  numerous 
markets,  ONA  is  likely  to  be  more  efficient  if  the  BSEs  are  uniform.  The 
most  sensible  place  for  these  regulatory  decisions  is  the  FCC.  At  the 
same  time,  some  states  and  their  BOCs  may  want  to  experiment  with 
additional,  novel  offerings.  Permitting  them  to  do  so  has  potential 
benefits,  as  long  as  it  does  not  interfere  with  the  BSEs  and  the 
procompetitive  purpose  of  the  ONA  requirement.  Hence,  FCC  regula¬ 
tion  of  ONA  technology  is  likely  to  consist  of  minimum  functional 
requirements  and  the  protocols  for  using  them. 

The  second  regulatory  issue  concerning  ONA  is  pricing  the  BSEs. 
Again,  if  interstate  firms  offer  nationwide  services  based  on  the  BSEs, 
the  FCC  will  want  to  assure  that  BSE  prices  are  nondiscriminatory  and 
procompetitive.  Since  BSE  prices  will  determine  the  division  of  mar¬ 
ket  shares  for  new  services  between  the  BOC  local  network  and  pri¬ 
vate  alternatives,  problems  may  arise  regarding  cross-subsidization 
among  BSE  elements  and  between  ordinary  telephone  service  and  en¬ 
hanced  services.  Conflicts  are  likely  to  emerge  between  procompetitive 
federal  policy  and  state  residual  pricing  policy.  Most  likely,  this  will 
lead  to  FCC  regulation  of  BSE  prices  as  well  as  technical  requirements. 

The  ONA  proposal  has  two  major  problems,  either  of  which  can  be 
fatal.  The  first  is  whether  it  is  reasonable  to  expect  that  ONA  can  be 
implemented.  The  BOCs  have  no  incentive  to  make  it  easy  for  their 
competitors  to  understand  the  local  network  as  well  as  they  do.  They 
will  have  an  incentive  to  make  their  own  equipment,  rather  than 
buy  it  from  competitors,  and  to  gain  an  informational  advantage 
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about  the  technology  of  the  network.  Inevitably,  questions  will  arise 
as  to  whether  the  BOCs  have  evaluated  competitive  equipment  fairly 
and  have  fully  and  comprehensibly  disclosed  how  their  systems  op¬ 
erate.  Moreover,  the  timing  of  disclosure  in  relation  to  developing, 
testing,  and  implementing  system  changes  creates  a  dilemma.  Late 
disclosure  gives  BOCs  a  temporary  advantage,  which  can  become  per¬ 
manent  if  system  changes,  like  software  programming,  are  frequent. 
Early  disclosure  can  eliminate  the  incentive  of  BOCs  to  innovate  at 
all.13 

The  second  problem  is  that  ONA  will  be  effective  only  if  state  regu¬ 
lation  removes  the  perverse  incentives  of  price  regulation  as  currently 
practiced.  If  state  regulators  continue  to  protect  local  BOC  monopo¬ 
lies,  such  as  in  intraLATA  toll,  to  generate  maximal  subsidies  for  rural 
telephone  service,  ONA  will  be  insufficient  to  assure  the  success  of 
the  FCC’s  procompetitive  policies. 

For  these  reasons  ONA  is  at  present  a  weak  basis  for  permitting  elim¬ 
ination  of  line-of-business  restrictions.  At  best  it  is  a  promising  tech¬ 
nical  development  that  might  form  the  basis  of  a  revised  structural 
policy.  At  worst  it  is  a  bottomless  pit  of  unresolvable  conflicts  among 
regulators,  antitrust  authorities,  and  participants  in  the  industry.  Op¬ 
timism  concerning  ONA  seems  unwarranted,  at  least  for  many  years. 

Perhaps  the  most  interesting  recent  policy  development  is  the  re¬ 
versal  of  field  by  DOJ.  Only  three  short  years  after  breaking  apart  AT&T, 
DO)  proposed  to  let  the  BOCs  reintegrate  along  the  lines  that  the  BOCs 
proposed.  DOJ  defended  its  reversal  with  a  new  argument.  DOJ  argued 
that  it  had  no  interest  in  whether  regulated  monopoly  prices  were  too 
high  and  were  subsidizing  competitive  offerings.  The  problems  in 
regulated  local  service  markets  were  on  the  backs  of  state  regulators. 
As  long  as  prices  were  low  in  competitive  markets,  where  DOJ  has 
jurisdiction,  the  antitrust  authorities  were  happy.  This  is  the  new 
federalism  carried  to  extreme:  the  government  closest  to  the  people 
should  be  given  primacy  even  when  its  policies  are  patently  harmful 
to  its  own  constituents. 

What  is  missing  from  the  debate  about  line-of-business  restrictions 
is  a  focus  on  establishing  criteria  for  their  elimination  that  are  consist¬ 
ent  with  their  original  rationale.  The  basis  of  the  restrictions  is  a 
belief  that  a  bottleneck  regulated  monopoly  will  distort  any  competi¬ 
tive  market  that  it  is  permitted  to  enter.  Hence,  the  criteria  for  entry 
by  a  BOC  should  depend  on:  whether  it  remains  a  bottleneck  monop- 
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oly;  whether  the  methods  of  regulating  it  create  the  same  perverse 
incentives  that  gave  rise  to  the  arguments  for  divestiture;  and  the 
robustness  of  competition  in  the  market  it  intends  to  enter.  There  is 
relatively  little  to  fear  if  the  BOC  is  likely  to  become  a  monopolist  by 
dint  of  superior  performance  in  the  market  it  is  entering  or  if  the  BOC 
has  little  leverage  from  its  regulated  monopoly  to  the  new  market. 
The  latter  occurs  when  the  two  markets  are  too  disconnected  or  when 
any  attempt  to  exercise  its  power  would  be  so  blatantly  obvious  that 
it  would  bring  the  immediate  wrath  of  antitrust  authorities. 

Once  one  relaxes  the  constraints  in  this  way,  several  points  become 
apparent.  First,  the  current  terms  of  the  debate  are  largely  irrelevant 
because  they  focus  on  the  wrong  units  of  analysis:  all  BOCs  and  broad 
categories  of  the  industry  (equipment  manufacturing,  long  distance, 
and  information  services)  that  incorporate  a  wide  variety  of  different 
types  of  markets,  which  are  likely  to  be  differentially  susceptible  to 
anticompetitive  actions  by  BOCs. 

Second,  a  key  to  relaxing  all  line-of-business  restrictions  is  the  de¬ 
gree  to  which  competition  can  be  introduced  into  local  exchange  ser¬ 
vice.  If  new  technologies  or  Open  Network  Architecture  really  do 
make  competition  workable  for  essentially  all  customers,  line-of- 
business  restrictions  are  unnecessary.  If  local  competition  is  feasible, 
it  is  likely  to  be  introduced  at  different  times  in  different  places,  partly 
because  of  differences  in  state  regulation  and  partly  due  to  differ¬ 
ences  in  local  market  structures.  Moreover,  the  federal  government 
will  play  an  important  role  in  deciding  how  fast  it  is  introduced  be¬ 
cause  the  FCC  controls  many  of  the  promising  technical  possibilities 
and  because  the  criteria  for  relaxing  line-of-business  restrictions  will 
remain  a  federal  responsibility  (either  with  continued  judicial  over¬ 
sight  or  through  reversion  to  the  FCC).  The  latter  can  be  used  to  create 
incentives  for  BOCs  and  state  regulators  regarding  their  attitudes  to¬ 
ward  local  competition.  Specifically,  appropriate  criteria  for  relaxing 
line-of-business  restrictions  can  provide  a  carrot  for  BOCs  to  hasten 
viable  local  exchange  competition  to  enable  them  to  reintegrate  or 
otherwise  to  enter  competitive  markets. 

Conclusions 

Telecommunications  regulation  in  the  1990s  is  likely  to  look  like 
telecommunications  regulation  in  the  1970s  and  1980s  but  very  little 
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like  it  did  for  the  prior  twenty  years.  The  genie  of  competition  has 
been  set  loose  from  the  bottle  and  is  unlikely  ever  to  be  squeezed 
back  in.  But  the  basic  conflict  between  the  virtues  of  an  integrated, 
ubiquitous  monopoly  and  the  advantages  of  unregulated  competi¬ 
tion  will  remain  and  so  continue  to  pose  the  basic  dilemma  of 
regulation:  which  risks  should  be  taken? 

It  is  still  too  soon  to  evaluate  definitively  the  radical  telecommuni¬ 
cations  policy  changes  of  the  1970s  and  1980s.  Even  if  they  prove  to 
have  been  correct  for  1980,  newly  emerging  technologies  may  make 
them  inappropriate  for  the  1990s  and  beyond.  The  error  can  be  in 
either  direction:  fiber  optics,  information  services,  and  Integrated  Ser¬ 
vices  Digital  Network  (ISDN)  may  drive  us  to  a  reintegrated  monopoly; 
or  they,  along  with  ONA  and  radio  telephony,  may  drive  us  to  compet¬ 
ing  integrated  suppliers  of  both  services  and  equipment. 

Pending  issues  in  regulatory  policy  provide  little  help  to  get  us 
safely  to  the  year  2000.  New  methods  of  price  regulation  may  have 
worthwhile  features,  but  they  are  not  a  panacea.  They  do  not  elimi¬ 
nate  the  perverse  incentives  that  regulation  gives  to  firms  in  a  regu¬ 
lated  industry.  Consequently,  regulators  can  not  abandon  control  of 
the  price  structure  if  they  hope  to  encourage  economical,  warranted 
competition.  Likewise,  they  cannot  abandon  concern  about  discrimi¬ 
natory  acts  and  self-dealing  simply  because  regulatory  pricing  rules 
provide  better  incentives  for  cost  reduction.  If  some  form  of  price  cap 
is  to  be  applied  to  the  BOCs,  it  should  not  include  monopoly  and 
competitive  services  in  the  same  index. 

The  debate  on  structure  remains  too  general  and  unfocused  to  pro¬ 
duce  a  sensible  set  of  criteria  for  deciding  where  and  when  to  let 
the  BOCs  enter  new  markets.  Only  in  hushed  tones  do  public  offi¬ 
cials  now  dare  ask  the  most  fundamental  question:  under  what  con¬ 
ditions  will  it  be  possible  and  desirable  to  declare  an  end  to  the  era 
of  economic  regulation  of  AT&T  and,  ultimately,  of  local  telephone 
companies? 

A  decade  ago  the  Civil  Aeronautics  Board  gamely  mapped  the  strat¬ 
egy  for  its  own  demise.  The  plan  required  a  slow  death  because  grad¬ 
ual  deregulation  played  to  the  risk-averseness  of  political  actors.  It  is 
time  to  contemplate  such  a  plan  for  the  FCC’s  Common  Carrier  Bu¬ 
reau.  Such  a  plan  would  involve  adopting  price  cap  regulation  for 
AT&T  and  actively  promoting  competition  in  markets  dominated  by 
the  BOCs,  including  basic  local  service.  In  turn,  this  would  require 
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FCC  assertion  of  jurisdiction  over  the  technical  characteristics  and 
tariffs  for  ONA  to  prevent  their  use  for  anticompetitive  purposes  by 
many  states.  The  immediate  effect  of  these  actions  would  be  to  ex¬ 
pand  the  role  of  the  FCC  but  the  long-term  purpose  would  be  to  create 
conditions  under  which  eventual  deregulation  could  take  place.  Per¬ 
haps  such  a  plan  will  be  unwise.  But  developing  it  is  a  useful  exer¬ 
cise  to  focus  attention  on  the  long-term  context  to  frame  current  pol¬ 
icy  debate. 

Regardless  of  the  ultimate  vision  of  the  industry  that  may  unfold, 
the  Fee’s  course  needs  correcting.  Its  structural  policies  are  inconsis¬ 
tent,  and  its  long-run  view  of  price  caps  and  ONA  as  a  permanent 
solution  to  long-standing  problems  of  telecommunications  regulation 
is  unrealistic.  Change  is  also  needed  at  DOJ.  An  ideological  commit¬ 
ment  to  federalism  in  the  telecommunications  industry  provides  no 
useful  policy  insights.  And  it  certainly  makes  no  sense  to  restructure 
the  industry  every  three  years,  as  DOJ  has  blithely  proposed. 

The  federal  government  should  assert  as  much  control  as  the  courts 
and  Congress  will  allow  over  the  industry.  Because  of  the  important 
contribution  of  telecommunications  to  other  industries,  the  federal 
government  should  not  tolerate  state  policies  that  sacrifice  an  efficient 
telecommunications  sector  on  the  alter  of  a  crude  system  of  cross- 
subsidies.  Of  course,  not  all  states  will  do  this,  so  the  FCC  need  not 
take  away  all  authority.  Instead,  the  FCC  could  establish  minimum 
criteria  for  state  regulation  of  prices  and  entry,  but  permit  procom- 
petitive,  efficiency-oriented  states  some  latitude  to  complete  details 
and  to  experiment  with  new  services  and  novel  regulation  methods. 

If  history  is  a  guide,  telecommunications  policies  will  continue  to 
change  whenever  new  faces  are  in  place.  History  also  warns  that  con¬ 
sistent  policies  based  on  a  coherent  long-run  vision  of  the  industry 
emerge  rarely  and  do  not  predominate  for  long.  We  should  therefore 
be  wary  of  regulatory  proposals  that  require  decades  to  be  effective. 
Perhaps  this  is  a  good  reason  not  to  be  sanguine  about  a  long-term 
FCC  plan  to  achieve  eventual  deregulation.  Nonetheless,  one  advan¬ 
tage  of  promoting  competition,  deregulating,  and  respectfully  bury¬ 
ing  the  Common  Carrier  Bureau  is  that  if  it  works,  the  policies  will 
last. 
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For  years  the  debate  over  the  regulation  of  the  telephone  network 
centered  on  the  question  of  economies  of  scale  and  scope  in  the  pro¬ 
vision  of  telephone  services.  Admitting  competitive  entry  or  break¬ 
ing  up  American  Telephone  &  Telegraph  (AT&T),  it  was  argued,  would 
sacrifice  the  network  economies  realized  by  one  national  telephone 
carrier.1  The  proponents  of  competition  in  interexchange  services  and 
terminal  equipment  countered  by  arguing  that  perpetuating  the  AT&T 
monopoly  would  limit  new  service  offerings  and  slow  the  rate  of 
technological  improvement  in  the  industry. 

Competition  in  interexchange  services,  value-added  services,  and 
terminal  equipment  is  now  a  reality.  AT&T  has  been  broken  up,  pre¬ 
sumably  never  to  be  reassembled.  Nevertheless,  much  of  the  current 
debate  on  telephone  regulation  continues  to  focus  on  the  mundane 
services  that  were  the  bread  and  butter  of  AT&T’s  plain  old  telephone 
service  (POTS)  monopoly  twenty  years  ago  —  namely,  local  and  long¬ 
distance  switched  message  services.  To  hear  this  debate  one  would 
think  that  the  guiding  principle  in  telephone  regulation  should  be 
whether  the  average  residential  subscriber,  the  average  poor  subscriber, 
or  the  average  elderly  subscriber  has  to  pay  more  or  less  for  a  mix  of 
local  and  long-distance  calls.  The  discussion  virtually  ignores  the 
fact  that  telephony  has  grown  to  be  much  more  than  POTS  and  that  the 
impact  of  telephone  service  on  economic  welfare  turns  on  much  more 
than  the  price  of  local  or  long-distance  services  for  residential 
subscribers. 

In  this  essay  I  analyze  the  development  of  the  telephone  network 
since  the  introduction  of  competition  in  the  1970s.  The  consumer’s 
direct  share  of  expenditures  in  total  telephone  services  has  been  fall¬ 
ing  steadily,  and  telephone  services  are  increasingly  being  provided 
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off  the  traditional  regulated  telephone  company  network  by  special¬ 
ized  or  private  business  networks.  This  fragmentation  began  in  ear¬ 
nest  in  1976  as  “interconnection”  of  nontelephone  company  terminal 
equipment  to  the  network  was  finally  forced  by  Federal  Communica¬ 
tions  Commission  rulemaking  and  court  decisions.  Businesses  have 
fled  the  network  to  obtain  telecommunications  services  more  carefully 
crafted  to  their  needs  and  to  avoid  uneconomic  rates  charged  by  regu¬ 
lated  carriers.  Unfortunately,  these  rate  distortions  appear  to  be  con¬ 
tinuing  as  politically  sensitive  state  regulators  resist  federal  pressures 
for  more  rational  pricing  of  residential  service. 


The  Regulatory  Distortion  of 
Telephone  Rates 

The  regulatory  decisions  of  the  1960s  and  1970s  provided  the  oppor¬ 
tunity  for  the  development  of  telephone  services  not  provided  by  the 
telephone  company.2  Federal  and  state  regulators  allowed  telephone 
rates  to  deviate  substantially  from  costs  for  political  reasons,  attempt¬ 
ing  to  suppress  the  cost  of  local  residential  service,  particularly  in 
rural  areas.  By  the  late  1970s  these  rate  distortions  had  become 
significant. 

The  distortions  in  rates  took  several  forms.  First,  beginning  in  the 
1940s,  a  share  of  the  fixed  (non-traffic-sensitive)  costs  was  assigned 
to  interstate  long-distance  services  through  a  “separations  and  settle¬ 
ments”  process.  At  first  the  percentage  of  these  costs  assigned  to  in¬ 
terstate  services  was  only  the  share  of  total  minutes  of  use  accounted 
for  by  such  calls.  In  the  1950s  and  1960s,  however,  the  formula  was 
adjusted  to  allow  a  larger  and  larger  share  to  be  shifted  from  the  local 
rate  base  to  interstate  jurisdiction.  By  1981  this  interstate  share 
—  referred  to  as  the  “subscriber  plant  factor” — would  grow  to  27  per¬ 
cent,  or  more  than  three  times  the  share  of  total  calling  minutes  ac¬ 
counted  for  by  interstate  calls.  As  a  result,  interstate  long-distance 
calls  were  being  priced  substantially  above  their  incremental  cost, 
and  access  to  the  network  was  being  offered  at  a  monthly  rate  that 
was  presumably  far  below  its  full  cost. 

A  second  form  of  distortion  in  ratemaking  involved  AT&T’s  use  of 
uniform  distance  pricing  in  interstate  long-distance  services.  With 
implicit  FCC  approval  AT&T  set  its  long-distance  rates  to  reflect  the 
distance  called  but  not  the  density  of  a  route,  despite  the  fact  that  the 
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cost  of  a  call  was  inversely  related  to  call  volume  on  the  route. 

A  third  form  of  distortion  was  the  lack  of  usage-sensitive  pricing  in 
local  tariffs.  Not  only  was  the  price  of  access  set  too  low,  but  it  gener¬ 
ally  entitled  subscribers  to  make  or  receive  calls  in  a  relatively  wide 
local  area  without  incurring  usage  charges.  Thus,  local  calls  were 
underpriced,  especially  during  peak  calling  periods. 

Fourth,  neither  the  FCC  nor  the  state  commissions  could  accurately 
separate  the  joint  and  common  costs  of  services.  As  the  number  and 
variety  of  services  expanded,  this  inability  became  more  and  more 
noticeable.  Rates  did  not  reflect  the  relative  costs  of  individual  ser¬ 
vices.  Indeed,  the  cost  of  individual  services  was  only  an  issue  when 
a  customer — such  as  a  television  network — objected  that  his  rates 
were  too  high.  Until  1960  the  FCC  rarely  inquired  into  the  issue  of 
rate  structure,  preferring  to  regulate  by  employing  a  rate-of-return  cri¬ 
terion  for  the  overall  reasonableness  of  rate  levels. 

Finally,  the  use  of  rate-of-return  regulation  has  undoubtedly  dis¬ 
torted  incentives  among  regulated  carriers.  For  more  than  twenty-five 
years  economists  have  been  arguing  that  rate-of-return  regulation  has 
undesirable  effects  on  the  regulated  firm’s  input  choices  and  its  in¬ 
centives  to  reduce  costs,  but  this  warning  has  gone  unheeded.3  More¬ 
over,  this  form  of  regulation  may  have  been  responsible  for  the  carri¬ 
ers’  tenacious  decisions  to  retain  their  own  equipment-manufacturing 
subsidiaries,  since  the  carriers  could  avoid  the  strictures  of  regula¬ 
tion  by  purchasing  from  unregulated  subsidiaries. 

The  Effect  of  Rate  Distortions  Upon  Entry 

The  entry  by  Microwave  Communications,  Incorporated  (MCI)  and 
other  new  common  carriers  (OCCs]  into  interexchange  markets  in  1969 
was  invited  by  the  rate  distortions  created  by  regulators  during  the 
1960s  and  1970s.  By  assigning  a  substantial  share  of  the  non-traffic- 
sensitive  costs  of  local  exchange  companies’  plant  to  interexchange 
service,  regulators  were  able  to  mitigate  the  effects  of  inflation  on  the 
monthly  local  access  charge,  particularly  to  residential  consumers, 
but  they  drove  a  substantial  wedge  between  the  price  and  cost  of 
long-distance  service. 

As  long  as  entry  into  switched  interexchange  message  service  was 
forbidden,  the  distortions  in  rates  caused  by  the  separations  and  set¬ 
tlements  process  were  not  obvious  to  the  public — even  though  its 


52  Robert  W  Crandall 


effect  upon  economic  welfare  should  have  been  quite  apparent  to 
anyone  familiar  with  the  price  elasticities  of  demand  for  local  and 
long-distance  service.  To  MCI  the  distortion  was  inviting.  The  reve¬ 
nues  available  from  long-distance  service  —  particularly  from  the  dens¬ 
est  routes — were  far  in  excess  of  the  costs  of  that  service,  as  long  as 
MCI  did  not  have  to  divert  part  of  its  revenues  to  the  local  companies 
as  settlements  using  their  local  loops  to  originate  and  terminate  their 
calls.  Moreover,  MCI  initially  was  able  to  use  these  local  circuits  at  a 
fixed  monthly  cost  that  did  not  reflect  the  intensity  with  which  MCI 
used  them. 

Because  the  local  telephone  operating  companies  were  not  equipped 
to  provide  the  new  long-distance  carriers  with  the  same  quality  of 
connections  as  those  provided  AT&T,  the  FCC  initially  negotiated  ac¬ 
cess  fees  for  connecting  OCC  calls  that  were  only  a  fraction  of  the 
costs  assigned  to  AT&T  for  using  local-company  circuits  to  originate 
and  terminate  long-distance  calls.  These  lower  access  charges  un¬ 
doubtedly  created  an  artificial  incentive  for  OCC  growth  at  the  ex¬ 
pense  of  AT&T. 

The  regulatory  distortion  in  access  charges  for  the  new  interex¬ 
change  carriers  relative  to  AT&T  was  largely  ended  by  the  decree  that 
divested  the  Bell  Operating  Companies  (BOCs)  from  AT&T.  Under  that 
decree  the  BOCs  were  forced  to  install  “equal  access’’  in  the  central- 
office  switches  of  their  largest  exchanges.  This  conversion  is  now 
largely  complete  with  about  80  percent  of  the  nation’s  switches  offer¬ 
ing  equal  access. 

With  the  AT&T  divestiture  in  1984  the  settlements  pool  was  replaced 
with  a  formal  system  of  access  charges.  The  new  access  charges  were 
the  same  for  AT&T  and  the  new  occs  for  equivalent  circuits,  but  these 
charges  continued  to  reflect  the  large  share  of  local  non-traffic- 
sensitive  plant  costs  that  were  built  into  the  previous  settlements 
process.  Now,  however,  the  subsidies  flowing  to  local  service  are  quite 
explicit  and  open.  More  important,  the  OCCs,  facing  the  same  high 
access  charges  as  AT&T,  are  more  likely  to  try  to  bypass  the  local  com¬ 
panies  if  alternative  connections  can  be  found  that  are  less  expen¬ 
sive.  Even  AT&T  now  has  some  incentive  to  seek  bypass  facilities, 
although  the  method  of  calculating  current  access  charges  makes  AT&T 
less  likely  to  seek  bypass  than  its  smaller  rivals.4 
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The  fcc  Adjustment  to  Competition 
and  Divestiture 

The  FCC  now  recognizes  that  the  attempt  to  pay  for  local  service  by 
imposing  a  tax  on  long-distance  calls  is  welfare-reducing  and  fraught 
with  the  danger  of  inducing  inefficient  bypass.  As  a  result,  it  has 
moved  to  impose  “subscriber  line  charges”  (SLCs)  on  subscribers  to 
defray  part  of  the  cost  of  the  local  circuits  now  allocated  to  interstate 
interexchange  service.  These  SLCs  currently  range  up  to  $6.00  per 
month  for  business  lines  and  are  equal  to  $2.60  per  month  for  resi¬ 
dential  lines.  The  revenues  from  these  charges  have  permitted  the 
FCC  to  reduce  interstate  access  charges  for  long-distance  calls  by  ap¬ 
proximately  one-third. 

The  FCC  has  also  attempted  to  reduce  the  inefficient  cross-subsidi¬ 
zation  of  local  service  by  interstate  long-distance  calls  by  capping  the 
share  of  local  companies’  non-traffic-sensitive  costs  allocated  to  in¬ 
terstate  calls.  This  share  is  scheduled  to  decline  from  27  percent  to 
25  percent  within  eight  years. 

These  two  regulatory  changes — imposing  subscriber  line  charges 
and  capping  the  interstate  share  of  local  plant  costs  assigned  to  inter¬ 
state  calls — have  placed  substantial  pressures  on  state  regulators. 
There  is  no  longer  an  increasing  pool  of  interstate  revenues  to  defray 
local  operating  company  costs.  Moreover,  subscribers  recognize  that 
subscriber  line  charges  increase  the  cost  of  access  to  the  telephone 
network.  That  interstate,  long-distance  rates  are  falling  rapidly  is  lit¬ 
tle  solace  to  state  regulators  who  cannot  claim  credit  for  such 
reductions. 

The  effect  of  these  changes  may  be  seen  in  changing  telephone 
rates.  The  Bureau  of  Labor  Statistics  has  published  Producer  Price 
Indexes  for  telephone  services  that  reflect  the  rates  received  by  the 
telephone  carriers  (table  1).  Since  1982,  the  year  in  which  the  divest¬ 
iture  of  AT&T  operating  companies  was  announced,  the  annual  rate  of 
decline  in  inflation-adjusted  interstate  rates  has  accelerated.  The  an¬ 
nual  rate  decline  in  real  message  toll  service  (MTS)  long-distance  rates 
has  been  nearly  7  percent  since  1982.  By  contrast,  inflation-adjusted 
local  rates  have  risen  by  4  percent  per  year  since  1982,  and  real  intra¬ 
state  MTS  long-distance  rates  have  fallen  by  less  than  2  percent  per 
year  in  the  same  period. 

State  regulators  are  no  longer  insulated  from  reality  by  the  increas- 
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Table  1  Annual  Rate  of  Change  in  Real  Telephone  Rates  1972-87 
(percentage) 


Period 

Interstate 

MTS 

Interstate 

WATS 

Intrastate 

MTS 

Intrastate 

WATS 

Local 

Residential 

Local 

Business 

1972-82 

1982-87 

-3.5 

-6.8 

-5.4 

-5.8 

-3.9 

-1.6 

-3.6 

-3.9 

-2.9 

+  4.2 

-2.8 

+  3.9 

Source:  BLS,  Producer  Price  Indexes,  deflated  by  BEA  Implicit  GNP  Deflator. 


ing  flow  of  subsidies  from  interstate  calls  (increasingly  reflecting  busi¬ 
ness  usage)  to  local  service,  particularly  local  residential  usage.  This 
is  not  to  say  that  local  rates  are  close  to  the  true  costs  of  access,  but 
that  the  gap  between  these  costs  and  local  rates  is  narrowing.  To  hold 
off  a  residential  ratepayers’  revolt  against  them,  many  state  regulators 
have  clung  doggedly  to  the  overpricing  of  intrastate  calls  by  forbid¬ 
ding  entry  into  intraLATA  (Local  Access  and  Transport  Area)  service 
and  erecting  high  access  charges  for  intrastate  interLATA  calls.5  For 
these  reasons  the  rates  for  intrastate  MTS  have  declined  much  more 
slowly  since  1982  than  in  the  previous  decade  —  just  the  opposite  for 
interstate  rates. 

State  regulators  have  also  managed  to  keep  rural  rates  below  urban 
rates  despite  the  reduction  in  interstate  subsidies.  Moreover,  busi¬ 
ness  rates  have  been  kept  above  residential  rates  in  most  jurisdictions.6 

Table  2  shows  the  relative  increases  in  residential  and  business 
rates  between  December  1980  and  December  1987  for  Bell  Operating 
Companies.  Residential  rate  increases  reflect  the  increase  in  the  low¬ 
est  available  monthly  access  rate,  measured  or  flat.  Rates  are  shown 
for  the  largest  exchanges  and  smallest  exchanges  in  each  state — 
proxies  for  urban  and  rural  rates,  respectively.7 

Business  rates  in  the  smaller  exchanges  appear  to  have  risen  a  little 
more  rapidly  than  residential  rates,  and  rates  in  the  smallest  exchanges 
have  risen  much  more  rapidly  than  rates  in  the  largest  exchanges. 
This  trend  suggests  that  the  cross-subsidization  of  rural  areas  from 
urban  rates  is  declining  but  that  the  subsidies  flowing  from  business 
to  residential  rates  are  not  declining. 

The  reason  often  offered  by  state  regulators  or  consumer  advocates 
for  keeping  residential  access  rates  low  by  overpricing  local  business 
access  and  intrastate  toll  is  the  promotion  of  “universal  service.” 
Unfortunately,  this  explanation  for  the  cross  subsidies  rings  very 
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Table  2  Average  Monthly  Rates  for  Bell  Operating  Companies, 
1980  and  1987  ($/month) 


December 

1980 

December 

1987 

Percentage 

Change 

Smallest  Exchanges 

Residential,  Flat  Rate  (n  =  48) 

6.71 

13.71 

104.4 

Business,  Flat  Rate  (n  =  45) 

14.10 

31.47 

123.1 

Business,  Measured  Rate  (n  =  32) 

11.10 

22.08 

98.8 

Largest  Exchanges 

Residential,  Flat  Rate  (n  =  49) 

9.88 

16.26 

64.5 

Business,  Flat  Rate  (n  =  43) 

25.52 

40.00 

56.7 

Business,  Measured  Rate  (n  =  35) 

12.53 

22.30 

77.9 

Source:  NARUC. 

Note:  Averages  are  weighted  averages  using  the  population  in  metropolitan  areas  and 
nonmetropolitan  areas  in  each  state  as  weights  (n  =  number  of  states  in  sample). 


hollow  because  the  demand  for  residential  access  is  extremely  price 
inelastic,  particularly  among  middle  and  upper  income  households.8 
The  more  believable  explanation  is  that  regulators  find  it  easier  to 
pass  on  the  costs  of  local  access  through  business  customers  or  toll 
charges. 

Regulated  Rates  and  Private  Networks 

A  large  share  of  toll  service  is  accounted  for  by  business  customers 
who  now  have  alternatives  to  the  use  of  common  carrier  network 
services.  Once  terminal  equipment  was  deregulated  in  the  mid-1970s 
and  private  firms  were  free  to  construct  their  own  transmission  and 
switching  facilities,  large-  and  even  medium-sized  firms  could  begin 
to  erect  their  own  systems  so  as  to  avoid  overpriced  common  carrier 
services.  Attempts  to  overprice  business  services  are  much  more  likely 
to  induce  a  shift  of  patronage  away  from  common  carriers  than  the 
overpricing  of  residential  services. 

The  decree  divesting  the  Bell  Operating  Companies  from  AT&T  was 
constructed  on  the  premise  that  long-distance  service  would  soon  be 
offered  in  an  unregulated,  competitive  market.  Unfortunately,  neither 
the  FCC  nor  most  state  commissions  have  moved  to  deregulate  long¬ 
distance  service.  The  FCC  continues  to  regulate  AT&T’s  interstate  rates 
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under  its  “dominant  carrier”  policy,  and  most  states  still  see  intra¬ 
state  toll  as  a  lucrative  source  of  subsidies  for  local  service. 

The  FCC  now  appears  to  be  on  the  horns  of  a  dilemma.  If  it  attempts 
to  continue  to  regulate  interstate  toll  rates,  it  will  be  caught  in  end¬ 
less  battles  between  AT&T  and  its  new  competitors  with  no  concrete 
basis  upon  which  to  resolve  them.  It  cannot  reasonably  expect  to 
measure  AT&T’s  costs  for  different  services  to  various  customers  with 
sufficient  accuracy  to  set  rates  efficiently.  On  the  other  hand,  it  can¬ 
not  attempt  to  deregulate  AT&T  at  this  juncture  without  creating  a 
political  backlash  generated  by  AT&T’s  competitors  and  some  user 
groups. 

The  FCC  is  attempting  to  resolve  this  dilemma  by  imposing  “rate- 
cap”  regulation  on  AT&T  that  would  absolve  the  commission  from  the 
responsibility  of  setting  cost-based  rates.  AT&T  would  be  allowed  to 
raise  lower  rates  within  a  band  of  reasonableness,  but  the  increase  in 
rates  for  any  service  could  not  exceed  the  rate  of  inflation,  less  3 
percent.  The  rate  cap  proposal  has  not  been  implemented  yet  and 
may  fail  to  gain  sufficient  political  support  to  be  finalized. 

Price-cap  regulation  is  at  best  a  transitional  policy  on  the  road  to 
fuller  deregulation.  If  the  FCC  and  state  commissions  are  unable  to 
proceed  to  full  deregulation  of  long-distance  services,  they  will  find 
themselves  continuing  to  regulate  rates  without  any  basis  for  deter¬ 
mining  their  reasonableness.  Even  with  price  caps  there  will  be  ret- 
trospective  reviews  of  carrier  performance.  As  a  result,  rates  will  still 
be  influenced  by  political  pressures  on  regulators  who  are  responsi¬ 
ble  for  assuring  that  rates  are  “reasonable.” 

The  Growth  of  Common  Carriers 

After  the  mid-1970s,  the  growth  in  telephone  company-supplied  tele¬ 
communications  services  began  to  slow.  The  Department  of  Com¬ 
merce  measure  of  Gross  National  Product  (GNP)  originating  in  the 
telephone  and  telegraph  industry  (strictly  the  common  carriers)  grew 
by  8  percent  per  year  between  1961  and  1976,  slowed  to  7  percent 
annual  growth  between  1976  and  1983,  the  year  before  divestiture, 
and  then  plummeted  to  less  than  1  percent  per  year  after  divestiture.9 

Much  of  the  decline  in  the  growth  of  common  carrier  output  is  to 
be  found  in  local  services.  In  1984  Bell  Operating  Company  equip¬ 
ment  was  detariffed.  Moreover,  real  local  rates  rose  by  more  than  20 
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Table  3  Annual  Growth  in  Common  Carrier  Output  and  Telephone 
Rates  1972-1986 


Output* 

Consumer  Rates** 

Local 

Interstate 

Interstate 

Local 

Interstate 

Service 

MTS 

WATS 

Service 

Toll 

1972-83 

5.4 

7.2 

18.5 

—  2.5a 

—  5.0a 

1983-86 

-6.7 

9.8 

5.1 

+  6.9 

-7.8 

*  Author’s  estimate  from  FCC,  Statistics  of  Communications  Common  Carriers;  USTA, 
Telephone  Statistics;  and  company  reports. 

**  CPI  for  each  service  deflated  by  CPI-U;  Source:  Bureau  of  Labor  Statistics, 
a.  1977-83. 

percent  between  1983  and  1986,  while  real  interstate  toll  rates  fell  by 
20  percent.10  The  rise  in  local  rates  and  the  loss  of  customer  premises 
equipment  (CPE)  revenues  have  clearly  reduced  the  common  carriers’ 
output  of  local  service,  as  shown  in  table  3. 

Growth  has  not  slowed  in  switched  interstate  message  telephone 
service.  Competition  and  sharp  rate  reductions  have  caused  this  mar¬ 
ket  to  grow  even  more  rapidly  in  the  1980s  than  in  the  previous  two 
decades.  Fueled  by  the  growth  of  the  new  interexchange  carriers 
(OCCs),  WATS  and  interstate  MTS  have  grown  by  more  than  10  percent 
per  year  since  divestiture. 

MCI  was  first  authorized  to  provide  interstate  private  line  service  in 
1969.  MCl’s  growth  was  retarded  at  first  by  its  difficulty  in  gaining 
adequate  connections  to  local  subscribers  and  its  lack  of  success  in 
attracting  large  business  customers.  As  the  quality  of  its  services  im¬ 
proved  and  the  BOCs  moved  toward  equal  access,  MCI  and  the  other 
OCCs  expanded  rapidly.  As  a  result,  the  OCC  share  of  total  telephone 
output  was  inconsequential  until  the  1980s,  accounting  for  less  than 
5  percent  of  interexchange  revenues  and  perhaps  2  percent  of  all  tele¬ 
phone  output.  Today,  the  OCC  share  of  interLATA  interexchange  ser¬ 
vices  is  about  30  percent,  and  their  share  of  all  common  carrier  tele¬ 
phone  services  is  about  7  percent.11 

The  Growth  in  Private  Networks 

The  changes  in  the  structure  of  the  telecommunications  sector  are 
not  limited  to  the  growth  of  OCCs  in  the  interLATA  interexchange  mar¬ 
ket  nor  to  residential  customers’  ownership  of  mundane  consumer 
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Table  4  Examples  of  Large  Private  Business  Networks  1986-87 


Organization 

Number  of  Access  Lines 

General  Motors 

250,000 

Boeing 

70,000 

McDonnell  Douglas 

54,000 

University  of  California 

13,000 

Merrill  Lynch 

17,000 

Westinghouse 

180,000* 

Bank  America 

>  10,000 

Sears 

>  10,000 

Source:  Data  for  General  Motors  through  Merrill  Lynch  from  Huber  Report,  table  IX. 22; 
those  for  Westinghouse-Sears  are  from  Communications  Week,  February  22,  1988, 
Closeup  Section. 

*  Estimated. 


premises  equipment.  There  are  no  data  on  the  output  of  telephone 
services  from  nontelephone  company  sources,  but  there  is  substan¬ 
tial  evidence  that  entities  other  than  telephone  companies  are  now 
buying  a  very  large  share  of  the  equipment  required  to  produce  these 
telecommunications  services.  These  data  include  anecdotal  informa¬ 
tion  on  the  large  private  networks  now  in  existence  (table  4)  plus  the 
data  on  the  flow  of  investment  expenditures  on  telecommunications 
equipment. 

The  Department  of  Commerce  publishes  annual  estimates  of  in¬ 
vestment  levels  and  capital  stock  in  the  telephone  and  telegraph 
sector.12  These  data  reflect  the  departments’s  allocation  of  total  out¬ 
lays  for  capital  equipment  and  construction  spending  in  the  econ¬ 
omy  among  the  various  consuming  sectors.  Telephone  and  commu¬ 
nications  equipment  are  allocated  to  the  “Telephone  and  Telegraph” 
sector  on  the  basis  of  historical  procurement  patterns;  construction 
data  are  obtained  from  census  surveys  of  construction  activity.  These 
estimates  are  roughly  consistent  with  the  capital  expenditures  re¬ 
ported  by  all  telephone  companies,  long-distance  carriers,  and  West¬ 
ern  Union  until  about  1975  (table  5). 13  Thereafter,  the  Department  of 
Commerce  data  begin  to  rise  substantially  more  rapidly  than  the  tele¬ 
phone  industry  capital  expenditures  data.  This  divergence  reflects 
the  much  more  rapid  growth  in  the  procurement  of  telecommunica¬ 
tions  equipment  by  firms  other  than  telephone  common  carriers.  By 
1986  more  than  one-third  of  all  U.S.  spending  on  capital  facilities  for 
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telecommunications  was  by  individuals  and  by  firms  other  than  com¬ 
munications  common  carriers. 

One  might  think  that  this  growth  in  nontelephone  company  owned 
equipment  occurred  simply  because  of  the  transfer  of  consumer  prem¬ 
ises  equipment  to  residential  subscribers,  but  this  is  not  a  persuasive 
explanation  for  a  number  of  reasons.  First,  the  divergence  between 
telephone  company  investment  and  total  communications  capital 
spending  began  in  1976  and  was  very  large  by  1983,  even  before 
detariffing  of  CPE.  Second,  the  divergence  in  1986  was  $13.5  billion, 
or  about  seven  times  the  value  of  the  shipments  of  telephone  sets  to 
all  customers,  including  businesses.14 

Much  of  the  increase  in  U.S.  nontelephone  company  equipment 
spending  is  for  such  items  as  light  transmission  equipment  (fiber- 
optics,  etc.),  point-to-point  radio  equipment,  satellite  equipment,  and 
central-office  equipment  (table  6).  The  central-office  equipment  surge 
is  clearly  related  to  the  AT&T  consent  decree’s  requirement  that  the 
divested  Bell  companies  provide  equal  access  to  interexchange  carri¬ 
ers.  This  surge  is  now  largely  over.  But  the  other  categories  of  trans¬ 
mission  equipment  —  reported  in  SIC  36621  (communications  systems, 
except  broadcasting) — are  undoubtedly  bolstered  by  private  network 
purchases.  Firms  other  than  telephone  common  carriers  are  now 
building  networks  at  a  very  rapid  rate  with  this  equipment. 

There  can  be  little  doubt  that  the  AT&T  divestiture  has  contributed 
to  the  growth  in  these  new  private  facilities.  AT&T  itself  now  has  the 
incentive  to  sell  to  customers  building  facilities  that  bypass  local  ex¬ 
change  companies.  Moreover,  nearly  one-third  of  the  divested  BOCs’ 


Table  5  Telephone  Common  Carriers’  Share  of  Total  Capital  Form¬ 
ation  in  Telephone  and  Telegraph,  1970-86  (billions  of  current  dol¬ 
lars) 


Year 

Common  Carrier 
Capital  Expenditures* 

Total  Investment  in 
Telephone  and  Telegraph** 

Ratio 

1970 

9,361 

8,835 

1.06 

1975 

12,833 

12,683 

1.01 

1980 

23,315 

26,081 

0.89 

1986 

26,348 

39.829 

0.66 

*  Author’s  calculations. 

**  U.S.  Department  of  Commerce  data  for  equipment  and  structures  in  Telephone  and 
Telegraph. 
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Table  6  Apparent  U.S.  Consumption  of  Communications  Equipment 
1978-82 


1978 

1982 

1986 

Percentage 

Change 

1978-86 

SIC  3661 

Switching  Equipment 
(including  PBX) 

3.2 

4.3 

7.2 

+  125.0 

Telephone  Sets 

0.9 

1.2 

2.0 

+  122.2 

Other  Telephone  and 
Telegraph  Equipment 

3.7 

5.6 

5.5 

+  48.6 

SIC  36621 

Communications  Systems 
(except  broadcasting) 

3.7 

6.2 

9.4 

+  154.0 

Source:  U.S.  Department  of  Commerce,  Bureau  of  the  Census,  Current  Industrial 
Reports,  MA36R 

Note:  Apparent  consumption  equals  domestic  shipments  plus  imports  minus  exports. 


equipment  purchases  have  moved  away  from  AT&T  to  competitive 
equipment  suppliers  in  the  United  States  and  abroad.  This  has  cre¬ 
ated  a  much  more  efficient,  dynamic  market  for  telephone  and  com¬ 
munications  equipment. 

The  Current  Policy  Debate 

Most  of  the  current  policy  debate  in  telephone  regulation  concerns 
the  repricing  of  access  to  the  network,  the  appropriate  form  of  com¬ 
mon  carrier  regulation  of  AT&T  or  of  local  operating  companies,  the 
role  of  competition  in  intrastate  markets,  and  the  appropriate  do¬ 
main  of  the  divested  RBOCs.  These  issues  have  sprung  up  in  large  part 
because  of  AT&T’s  divestiture  of  the  BOCs. 

The  underlying  theory  of  the  AT&T  case  and  the  divestiture  that 
settled  it  was  that  the  local  exchange  is  a  bottleneck  facility  from 
which  the  local  exchange  carriers  may  monopolize  otherwise  com¬ 
petitive  markets  for  terminal  equipment  or  interexchange  services.1"’ 
The  BOCs  were  divested  from  AT&T  so  that  AT&T  would  not  be  able  to 
use  these  local  facilities  to  attempt  to  monopolize  equipment  and 
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long-distance  services.  By  the  same  line  of  reasoning  the  divested 
Bell  operating  companies  are  now  forbidden  to  manufacture  equip¬ 
ment  or  to  offer  interLATA  interexchange  services. 

Under  the  theory  of  that  AT&T  decree  interLATA  interexchange  ser¬ 
vice  is  potentially  a  competitive  market.  As  long  as  all  carriers  have 
equal  access  to  local  exchange  company  circuits,  it  should  be  possi¬ 
ble  to  begin  to  deregulate  AT&T.  Moreover,  AT&T  and  its  rivals  are  free 
to  pursue  connections  other  than  those  offered  by  the  local  exchange 
carriers  for  terminating  their  calls.  Unfortunately,  the  regulation  of 
interstate  rates  continues,  providing  distorted  signals  to  the  interex¬ 
change  carriers  due  to  the  allocation  of  a  large  share  of  non-traffic- 
sensitive  costs  to  interLATA  interexchange  access  charges.  Moreover, 
proposals  to  loosen  the  regulatory  grip  on  AT&T  by  substituting  rate 
caps  for  formal  rate-of-return  regulation  have  created  considerable 
controversy.16 

The  disputes  over  regulated  market  boundaries  may  be  even  more 
serious.  At  present  many  state  commissions  are  eager  to  see  the  line- 
of-business  restrictions  in  the  AT&T  consent  decree  continue,  and  many 
of  these  commissions  continue  to  restrict  entry  into  intrastate  mar¬ 
kets,  so  as  to  perpetuate  the  cross-subsidies  carefully  built  into  their 
rate  structures  in  response  to  political  pressures.  But  there  is  no  nat¬ 
ural  division  between  local  and  interexchange  services,  basic  or  in¬ 
formation  services,  or  intra-  and  interstate  services.  Large  users  of 
communications  have  diverse  needs  for  connecting  a  variety  of  di¬ 
verse  points  in  a  communications  network,  and  uneconomic  pricing 
decisions  or  artificial  market  boundaries  justified  by  the  politics  of 
regulation  are  only  likely  to  dissuade  these  large  users  from  using 
regulated,  common  carrier  services. 

Consumer  Costs  Versus  Business  Costs 

Much  of  the  attempt  to  continue  uneconomic  ratemaking  practices 
and  limitations  on  competition  derives  from  an  artificial  notion  that 
benefits  to  “business”  users  are  not  realized  by  consumers.  Obvi¬ 
ously,  very  little  of  the  business  use  of  the  communications  network 
is  undertaken  for  the  sole  benefit  of  business  executives  or  their  stock¬ 
holders.  Downstream  uses  of  communications  in  competitive  mar¬ 
kets  result  in  a  transmittal  of  these  communications  costs  into  prices 
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of  their  goods  or  services.  Telephone  common  carrier  expenses  ac¬ 
count  for  roughly  2  percent  of  the  cost  of  all  consumer  goods  and 
services  in  the  economy. 

The  reduction  in  the  price  of  business  calls  (particularly  interstate 
toll  calls)  has  reduced  the  costs  of  travel  services,  banking  services, 
stock-brokerage  services,  and  a  number  of  other  goods  and  services. 
Manufacturers  have  made  increasing  use  of  sophisticated  inventory- 
control  and  order-booking  systems  that  require  a  substantial  amount 
of  communications  services.  Retailers  use  point-of-sale  terminals  to 
monitor  sales,  reduce  bookkeeping  costs,  and  control  inventories. 
These  goods  and  services  are  used  in  turn  by  consumers  of  all  in¬ 
come  classes  and  demographic  groups.  Since  1975  the  business  share 
of  common  carrier  revenues  has  risen  from  50  to  60  percent  while  the 
share  of  total  telephone  services  now  residing  in  private  networks  is 
surely  more  than  25  percent  and  perhaps  as  much  as  33  percent. 

This  data  suggest  that  consumers  now  account  for  30  percent  or 
less  of  all  telephone  services.  Given  this  fact,  it  is  surprising  that 
little  attention  has  been  given  to  the  full  economic  welfare  implica¬ 
tions  of  more  rational  pricing  of  telephone  common  carrier  services. 
Most  analyses  of  repricing  simply  examine  the  implications  of  rais¬ 
ing  the  price  of  access  to  residential  users  while  lowering  the  price  of 
interexchange  services.17  These  analyses  tend  to  show  a  beneficial 
effect  of  repricing  on  overall  economic  welfare  because  the  price  elas¬ 
ticity  of  interexchange  service  is  greater  than  the  price  elasticity  of 
demand  for  local  access.  But  detractors  make  a  successful  political 
argument  when  they  offer  the  obvious  observations  that  those  resi¬ 
dential  consumers  who  make  limited  interexchange  calls  are  worse 
off  while  those  with  a  large  share  of  long-distance  calling  are  better 
off  from  raising  the  price  of  consumer  access  and  lowering  interex¬ 
change  carriers’  access  charges.  They  totally  ignore  the  business  uses 
of  telecommunications,  which  today  account  for  at  least  70  percent 
of  all  telecommunications  use. 

A  more  complete  analysis  would  examine  the  implications  of  lower 
interexchange  access  charges  and  fewer  arbitrary  regulatory  bound¬ 
aries  between  vendors  on  the  cost  of  a  variety  of  business  services 
and  the  ultimate  effect  of  the  resulting  cost  reductions  on  the  prices 
of  myriad  consumer  goods  and  services.  This  analysis  would  include 
the  effects  upon  more  efficient  technical  choices  by  business  users 
who  no  longer  face  uneconomically  priced  common  carrier  services. 
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Other  Common  Carrier  Regulation 

It  is  remarkable  how  the  current  developments  in  telecommunica¬ 
tions  mirror  those  in  other  regulated  industries  in  which  rates  have 
been  distorted  but  uneconomic  entry  is  permitted.  For  instance,  com¬ 
mon  carrier  rates  in  surface  transportation  have  been  regulated  for 
more  than  a  century.  This  rate  regulation  has  led  to  substantial  distor¬ 
tions  in  commodity  rates.  However,  many  shippers  have  had  alterna¬ 
tives  to  common  carriers  in  the  form  of  their  own  private  carriage  or 
contract  carriers.  As  a  result,  many  have  chosen  to  provide  their  own 
transportation  services  even  though  their  private-carriage  costs  were 
above  those  of  the  common  carriers.  Partial  deregulation  of  rail  rates 
and  almost  total  deregulation  of  trucking  rates  in  1980  have  led  to 
reduced  private  carriage  costs  because  shippers  no  longer  find  that 
these  uneconomic  choices  minimize  their  private  costs. 

Similarly,  many  shippers  have  found  it  desirable  to  own  their  own 
ships  in  the  U.S.  coastal  trade  because  of  the  high  costs  imposed  by 
U.S.  maritime  regulation  on  common  carriers.  Regulation  of  interest 
rates  paid  by  banks  and  savings  and  loans  to  subsidize  home  mort¬ 
gages  led  investors  to  move  their  deposits  to  other  institutions  once 
money-market  instruments  were  legalized.  The  regulation  of  natural 
gas  led  to  diminished  supplies  of  gas  and  a  substitution  of  oil  for 
natural  gas  in  the  1960s  and  early  1970s.  Entry  and  rate  regulation  in 
airlines  led  to  uneconomic  route  choices  by  regulated  carriers  prior 
to  1978  because  they  were  unable  to  obtain  authority  for  hub-spoke 
operations. 

In  many  of  the  above  cases  ex  ante  analyses  of  the  economic  effect 
of  potential  deregulation  often  ignored  the  potential  for  reducing  the 
pure  economic  waste  inherent  in  suboptimal  decisions  that  were  in¬ 
duced  by  poorly  set  (or  politically  inspired)  rates.  As  we  have  seen, 
the  situation  in  telecommunications  is  no  different.  Because  we  have 
little  data  on  the  large  number  of  private  systems,  policymakers  tend 
to  ignore  the  impacts  of  rate  changes  or  competitive  entry  on  the 
choice  between  common  and  private  carriage.  Nor  is  there  much  con¬ 
cern  for  the  effect  of  various  regulatory  decisions  on  the  cost  of  oper¬ 
ating  private  systems  or  connecting  them  to  the  public  network. 
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Some  Guidelines  for  Future  Policy 

There  is  little  doubt  that  the  entry  of  new  competitors  and  the  divest¬ 
iture  of  AT&T  have  created  enormous  pressures  on  regulated  common 
carriers  and  their  equipment  suppliers.  Productivity  is  rising  rapidly 
in  both  the  telephone  services  and  telephone  equipment  industries, 
more  rapidly  than  in  the  era  of  AT&T  monopoly.18  The  surge  in  pro¬ 
ductivity  and  the  decline  in  product  prices  suggest  that  the  old  closed 
regulatory  regime  provided  fewer  incentives  for  efficiency  than  the 
new  competitive  world.  Detractors  will  argue  that  the  new  competi¬ 
tion  may  result  in  the  sacrifice  of  economies  of  scale  or  scope,  but  if 
such  economies  exist  it  is  obvious  they  are  not  reflected  in  current 
regulated  rates  or  prices. 

If  there  are  large  economies  of  scale  or  scope,  regulators  should 
look  for  rate-setting  strategies  that  allow  these  efficiencies  to  be 
reflected  in  rates.  Efficient  rates  in  such  a  world  will  lure  back  cus¬ 
tomers  that  have  opted  for  socially  inefficient  private  systems.  Few  of 
the  current  regulatory  distortions  reflect  a  genuine  attempt  to  help 
the  needy  or  to  induce  universal  service. 

It  is  quite  clear  that  regulators  continue  to  view  “business”  ser¬ 
vices  as  a  source  of  subsidy  for  residential  services  even  though  resi¬ 
dents  end  up  paying  higher  prices  for  communications-intensive 
goods  and  services.  Local  access  rates  for  business  remain  far  above 
residential  rates.  The  subscriber  line  charge  for  multiline  businesses 
is  nearly  double  the  charge  for  residences.  Regulators  and  legislators 
are  resisting  proposals  for  greater  rate  flexibility,  such  as  the  price  cap 
proposals,  because  they  might  allow  regulated  carriers  to  compete  so 
aggressively  for  business  customers  that  increases  in  residential  rates 
would  be  necessary.  Unfortunately,  failing  to  allow  business  rates  to 
fall  to  levels  approaching  incremental  costs  is  likely  to  induce  further 
business  flight  to  private  networks  or  to  essentially  unregulated  OCCs. 
The  result  in  either  case  may  be  higher  residential  rates. 

The  lessons  we  have  learned  from  the  past  two  decades  of  reduc¬ 
tions  of  regulatory  barriers  to  entry  into  telecommunications  are  quite 
clear.  Entry  has  proceeded  much  more  rapidly  than  anyone  would 
have  expected  from  simply  watching  the  new  OCCs.  The  enormous 
rise  in  private  communications  systems  ought  to  suggest  to  regulators 
either  that  there  are  diseconomies  of  scale  and  scope  among  the  regu¬ 
lated  telephone  companies,  that  regulated  institutions  have  created 
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little  incentive  for  efficiency  among  these  telephone  companies,  or 
that  regulated  rates  are  substantially  distorted.  None  of  these  possi¬ 
bilities  would  argue  for  a  restoration  of  the  status  quo  ante. 

If  regulators  truly  believe  that  continued  regulation  is  necessary  for 
the  protection  of  dispersed  consumers  or  the  efficient  exploitation  of 
natural  monopoly,  they  must  look  to  reform  their  regulatory  prac¬ 
tices.  If  they  believe  that  current  rates  are  very  close  to  their  efficient 
levels,  given  carriers’  costs,  they  should  move  to  relax  entry  barriers. 
They  cannot,  however,  ignore  what  the  market  is  telling  them — that 
unregulated  private  communications  are  growing  far  more  rapidly 
than  regulated  common  carriage. 


Network  Pluralism 
and  Regulatory  Pluralism 

llllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllll 

Eli  M.  Noam 


Two  basic  forces  shape  change  in  today’s  telecommunications’  net¬ 
works:  the  integrative  forces  of  technology  which  push  toward  ISDN 
and  integrated  broadband  networks,  raising  barriers  to  entry;  and  the 
social  and  economic  forces  of  pluralism,  which  move  the  network 
toward  a  decentralized  and  segmented  federation  of  subnetworks.  The 
tension  between  these  forces  is  most  pronounced  on  the  front  where 
they  intersect:  the  rules  of  interconnection  of  the  multiple  hardware 
and  software  subnetworks  and  their  access  into  the  integrated  whole. 
Such  interconnection  and  access  extend  traditional  common  carrier 
principles  from  users  to  networks.  In  coming  years  policymakers  must 
structure  ways  in  which  network  interconnection  is  granted,  defined, 
policed,  priced,  and  harmonized.  Many  questions  must  be  resolved 
concerning  technical  standards,  national  uniformity,  and  international 
collaboration.  They  must  be  confronted  within  a  federal  decision¬ 
making  process  which  accords  considerable  weight  to  state  and  local 
government.  Regulatory  structures  in  telecommunications  have  par¬ 
alleled  the  stages  of  the  industry  itself.  The  monopoly  stage  of  the 
industry  was  accompanied  by  price  and  profit  regulation.  The  breach 
of  monopoly  was  tracked  and  sometimes  facilitated  by  regulation  fo¬ 
cusing  on  industry  structure.  We  have  now  reached  a  stage  in  which 
the  network  is  rearranged  from  a  centralized  starlike  structure  into  a 
matrix  of  interconnected  but  decentralized  networks.  This  moves  the 
focus  of  regulation  to  encompass  not  only  traditional  consumer  pro¬ 
tection,  but  also  networks  protection — where  necessary,  mediating 
the  interaction  of  carriers,  network  operators,  enhanced  service  pro¬ 
viders,  end-users,  and  equipment  manufacturers.  The  key  regulatory 
issue  in  this  new  network  system  is  interconnection,  and  the  main 
regulatory  decisions  shaping  the  network  of  the  future  will  be  in  this 
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area.  Open  Network  Architecture  (ONA)  is  the  main  regulatory  battle¬ 
ground  on  which  the  rules  of  interconnection  will  be  set. 

Pluralism  is  the  key  concept  for  future  telecommunications  — 
pluralism  in  the  shape  of  the  network  and  pluralism  in  the  policy 
process.  To  understand  the  consequences  of  this  concept,  we  will 
examine  the  reasons  for  the  disintegration  of  the  traditional  central¬ 
ized  network  system;  identify  the  nature  of  interconnection  as  the 
key  regulatory  issue  of  a  pluralist  network;  analyze  problems  associ¬ 
ated  with  Open  Network  Architecture  interconnection;  discuss  the 
rocky  state  of  federalism  in  telecommunications  regulation  and  ways 
to  overcome  it;  and  demonstrate  how  states’  governments  must  be 
intimately  involved  in  these  issues.  We  will  propose  a  framework  for 
decisionmaking  for  interconnection  issues  on  the  intergovernmental 
and  interindustry  levels. 

Background 

Interconnection  was  a  policy  issue  from  the  moment  that  the  original 
Bell  patents  expired  in  the  late  nineteenth  century  and  rival  carriers 
emerged.  American  Telephone  &  Telegraph  (AT&T)  reestablished  con¬ 
trol  by  preventing  interconnection  of  rival  local  networks  into  its  own 
local  networks  as  well  as  into  Long  Lines.  It  took  a  strong  Department 
of  Justice  challenge  and  its  resolution  in  the  so-called  Kingsbury  Com¬ 
mitment  of  191 31  to  resolve  these  issues  and  assure  interconnection. 
The  system  was  stable  until  the  late  1960s,  when  its  restrictiveness 
was  successfully  challenged,  first  for  equipment  interconnection  in 
Carterfone.2  AT&T  dragged  its  feet  in  assuring  easy  interconnection  to 
its  competitors,  and  this  became  a  major  factor  in  the  government’s 
antitrust  law  suit  and  AT&T’s  subsequent  dismemberment.  At  the  same 
time,  issues  of  software  network  interconnection  were  being  consid¬ 
ered  in  the  FCC’s  Computer  Inquiries.3  Critical  issues  were,  among 
others,  the  conditions  under  which  AT&T  and  later  its  successor  com¬ 
panies  could  provide  enhanced  telecommunications  services.  The 
emerging  policy  required  them  to  provide  nondiscriminatory  inter¬ 
connection  to  other  enhanced  service  providers  as  a  condition  for 
their  own  right  to  supply  such  services.  The  companies  were  also 
required  to  establish  fully  separated  subsidiaries.  This  condition  was 
relaxed  in  Computer  III,  but  the  Bell  Operating  Companies  (BOCs) 
and  AT&T  had  to  establish  Open  Network  Architecture  arrangements 
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(to  be  preceded  by  a  preliminary  stage  of  Comparably  Equal  Intercon¬ 
nection,  [CEl] )  that  specified  interconnection  arrangements  to  the  core 
of  local  networks,  the  local  exchanges.  To  make  such  arrangements 
meaningful,  they  had  to  provide  for  the  unbundling  of  network  ele¬ 
ments  and  exchanges,  such  as  basic  switching  and  call  forwarding. 
In  concept  ONA  aimed  at  permitting  separate  access,  interconnection, 
substitution,  and  competition  with  each  of  the  basic  elements  of  the 
exchange.  It  sought  to  provide  greater  ease  in  establishing  layers  of 
software-defined  networks  superimposed  on  basic  transport  functions. 

ONA  has  been  interpreted  as  both  a  broad  and  a  narrow  concept.  In 
its  limited  interpretation,  ONA  is  merely  about  equalizing  terms  of 
competition  for  enhanced  service  providers.  Indeed,  the  FCC’s  ONA 
procedure  is  limited,  and  its  notice  in  this  matter  was  modest  in  scope. 
The  general  process,  however,  will  lead  inevitably  to  a  broadening. 
Similarly,  the  first  Microwave  Communications,  Incorporated  (MCI) 
case  involved  only  a  private  line  microwave  system  from  Chicago  to 
St.  Louis,  but  it  grew  inexorably  into  much  more. 

The  entire  twenty-year  policy  sequence  of  network  opening  was 
controlled  by  the  federal  government — the  FCC,  Department  of  Jus¬ 
tice,  Judge  Greene,  and  the  D.C.  Court  of  Appeals.  The  states,  through 
their  public  utilities  commissions  (PUCs)  fought  a  long  string  of  de¬ 
fensive  battles  and  lost  virtually  all  of  them,  with  the  exception  of 
the  treatment  of  depreciation  accounting.4 

When  ONA  arose  on  the  policy  agenda,  questions  of  substance  and 
jurisdiction  were  raised:  what  kind  of  rules  should  there  be  for  local 
exchange  interconnection  and  who  should  set  such  rules?  These  ques¬ 
tions  are  interrelated:  allocating  regulatory  competency  to  a  particu¬ 
lar  governmental  level  can  determine  the  outcome  of  policy.  (For  ex¬ 
ample,  leaving  corporation  statutes  to  the  states  has  led  to  some 
interstate  rivalry  for  incorporations,  especially  by  Delaware,  and  over 
time  this  has  brought  about  a  marked  relaxation  of  restrictions  on 
corporate  management.)  The  two  questions  are  also  philosophically 
interrelated.  ONA  as  a  concept  of  liberal  local  exchange  interconnec¬ 
tion  strengthens  the  values  of  decentralization,  openness,  and  hierar¬ 
chy  reduction.  As  a  regulatory  concept,  it  was  not  driven  by  demand; 
rather,  the  FCC  placed  it  on  its  agenda  as  a  conscious  philosophical 
choice.  However,  the  FCC  has  not  acknowledged  this  decentralizing 
philosophy  at  the  level  of  policy  formulation.  To  the  contrary,  the 
FCC  and  various  industry  groups  often  believe  that  industry  diversity 
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must  be  accompanied  by  a  policy  monopoly  of  the  central  govern¬ 
ment.  The  problem  with  this  dichotomy  will  be  outlined  below.  But 
first,  we  will  discuss  the  nature  of  pluralism  in  the  network  and  of 
pluralism  in  regulation. 

Pluralism  in  the  Network 

Perhaps  the  greatest  failing  of  traditional  telecommunications  policy 
analysis  is  that  it  centers  on  what  might  be  called  “supply-side”  tele¬ 
communications.  That  is,  it  looks  at  the  subject  from  the  angle  of 
production  and  producers:  AT&T  versus  MCI,  long-distance  versus  local 
companies;  enhanced  versus  basic  service  providers. 

This  bias  is  not  surprising;  after  all,  regulators  deal  primarily  with 
carriers,  technologists  with  networks,  and  economists  with  competi¬ 
tion.  But  this  supply-oriented  perspective  obscures  a  demand-side 
telecommunications  analysis.  Telecommunications  is  not  simply  a 
service  produced  by  carriers,  but  is  an  interaction  of  groups  and  sub¬ 
groups  in  society,  facilitated  by  service  vendors  called  carriers.  The 
supply  structure,  if  left  to  its  own  devices,  reflects  the  underlying 
interaction  of  communication  users  with  each  other,  whether  in  an 
all-encompassing  user  coalition  or  in  several  user  groups.  Thus,  de¬ 
regulation  is  not  simply  a  policy  primarily  liberalizing  the  entry  of 
suppliers.  Just  as  important,  it  liberalizes  exit  from  an  existing  but 
now  confining  coalition  of  users. 

This  process  might  be  called  “the  tragedy  of  the  common  network” 
because  it  is  undermined  not  by  the  failings  of  the  traditional  sys¬ 
tem,  but  by  its  success.  The  success  of  communalism  creates  the  forces 
for  particularism.  In  its  early  stages  the  existing  first  network  par¬ 
ticipants  seek  additional  partners  to  share  costs  and  enhance  their 
reach.  In  time,  however,  they  pay  a  price  for  this  outreach:  demo¬ 
cratizing  participation  leads  to  democratizing  the  control  of  cost¬ 
sharing  redistributively,  and  this  redistributory  burden  grows  as  the 
last  participants  enter  the  network.  The  larger  users  increase  their 
electronic  communications  at  a  faster  rate  than  the  smaller  ones, 
and  their  technical  requirements  are  increasingly  differentiated 
from  those  of  average  users.  As  the  combined  volume  of  large  users 
rises,  they  can  account  for  much  of  cost  savings  of  sharing  just 
between  themselves.  They  therefore  form  alternative  networks  for 
large  parts  of  their  communications  needs,  first  independently  then 
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with  their  closest  suppliers,  customers,  or  market  partners. 

The  driving  force  for  restructuring  telecommunications  has  been 
the  phenomenal  growth  of  user  demand  for  telecommunications, 
which  is  itself  based  on  shifts  toward  a  service-based  economy. 
This  shift  in  advanced  industrialized  countries  was  due  partly  to 
their  loss  of  competitiveness  in  traditional  mass-production  indus¬ 
tries,  as  compared  to  newly  industrialized  countries.  It  was  due  as 
well  to  a  growing  pool  of  workers  people  skilled  in  the  handling 
of  information.  Information-based  services,  including  headquarters 
activities,  therefore  emerged  as  a  major  comparative  advantage  of 
developed  countries,  while  manufacturing  and  retailing  became 
decentralized. 

The  growth  of  technological  and  operational  alternatives  undercut 
the  importance  of  economies  of  scale  and  scope  once  offered  by  the 
centralized  network.  Economic  and  technological  development  led 
to  an  increased  specialization  and  to  a  divergence  rather  than  conver¬ 
gence  of  options.  Application  options  increased  considerably  with 
technology. 

By  their  nature  and  tradition,  network  operators  provided  standard¬ 
ized  and  often  nationwide  solutions,  carefully  planned  and  methodi¬ 
cally  executed.  For  the  large  users  who  depend  on  telecommunica¬ 
tions,  this  was  not  enough.  In  the  old  days,  sharing  a  standardized 
solution  was  acceptable  to  users  because  the  consequential  loss  of 
choice  was  limited  and  outweighed  by  the  benefits  of  the  economics 
of  scale  gained.  As  the  significance  of  telecommunications  grew,  the 
costs  of  nonoptimal  standardized  solutions  began  to  outweigh  the 
benefits  of  economies  of  scale,  providing  the  incentive  for  nonpublic 
solutions.  Furthermore,  some  users  aggressively  employed  differen¬ 
tiation  of  telecommunications  services  as  a  business  strategy  to  pro¬ 
vide  an  advantage  in  their  customers’  eyes  and  therefore  affirmatively 
sought  a  customized  rather  than  general  communications  solution. 

Another  factor  contributing  to  more  pluralism  in  telecommunica¬ 
tions  networks  was  the  growing  number  of  groups  in  society  that  are 
linked  via  telecommunications.  Their  communications  needs  as  col¬ 
lectives  became  more  specialized,  and  private  user  clusters  emerged. 
Early  examples  were  travel  agents  and  airlines,  automobile  parts  sup¬ 
pliers,  and  financial  institutions. 

We  are  merely  at  the  beginning  of  what  will  be  a  lengthy  process  of 
change.  The  future  network  system  is  one  of  great  institutional,  tech- 
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nical,  and  legal  complexity.  It  includes  national  and  regional  carri¬ 
ers,  local  exchange  companies,  specialized  service  providers,  cable 
television  companies,  domestic  and  international  satellite  carriers, 
local  area  networks  (LANs)  and  wide  area  networks  (WANs),  private 
networks,  shared  tenant  services,  and  value-added  networks.  The  fu¬ 
ture  network  environment  will  be  a  pluralistic  network  of  networks 
which  are  partly  overlapping,  partly  specializing  along  dimensions 
such  as  geography,  price,  size,  performance,  software  value-added, 
ownership  status,  access  rights,  and  so  forth.  Economies  of  scale  and 
scope  will  not  become  irrelevant:  broadly  based  public  networks  will 
still  exist,  as  will  powerfully  integrated  networks  with  broadband 
capability.  Economies  of  group  specialization  and  of  clustering  will, 
however,  be  equally  important.  Such  differentiation  will  permit  users 
with  similar  needs,  or  with  frequent  interaction,  to  operate  more 
efficiently.  It  will  also  allow  public  networks  to  be  more  efficient  for 
their  clientele,  since  they  will  not  need  to  satisfy  the  demand  of  every 
constituency.  In  the  traditional  model  standardization  was  a  key  ele¬ 
ment;  in  the  pluralist  model  interconnectivity  is  the  predominant 
characteristic. 

The  key  requirement  for  such  a  system  to  function  is  the  possibility 
of  network  interconnection,  even  among  competitors.  A  quasi¬ 
common  carrier  principle  is  extended  from  users  to  networks.  In  the 
United  States  and  the  United  Kingdom  establishing  interconnection 
and  access  of  new  hardware  and  software  networks  has  been  critical 
for  the  opening  of  the  network  system  to  new  entrants. 

Jurisdiction  over  Interconnection 

In  such  an  environment,  the  rules  of  interconnection  and  access  for 
newcomers  to  the  public  network  is  the  most  important  tool  of  struc¬ 
tural  regulation.  Whoever  controls  the  rules  of  interconnection  con¬ 
trols  the  network  system:  the  FCC,  the  states,  or  both.  For  the  FCC  to 
establish  a  federal  predominance  over  interconnection  to  local  ex¬ 
changes  is  to  establish  federal  control  over  local  networks  themselves, 
since  the  contradictions  in  treatment  of  largely  identical  service  ele¬ 
ments  would  not  permit  a  stable  dual  regulatory  system  to  exist  over 
time. 

Thus,  there  are  four  major  possibilities  for  jurisdictional  power. 
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(1)  Expelling  the  states  from  the  area:  this  would  create  major  politi¬ 
cal  battles,  deprive  the  policy  field  of  a  major  source  of  innova¬ 
tion  and  experimentation,  and  eliminate  an  important  element  of 
policy  stability. 

(2)  Full  federal  withdrawal:  this  could  lead  to  the  United  States  as  a 
telecommunications-Lebanon  facing  a  world  of  telecommunica- 
tions-Japans. 

(3)  Noncooperative  coexistence:  this  would  be  characterized  by  con¬ 
tinuing  litigation,  delay,  uncertainty,  and  manipulation  in  indus¬ 
try  forum-shopping. 

(4)  An  institutionally  collaborative  approach:  outlined  below,  it  es¬ 
tablishes  a  balance  between  national  uniformity  and  regional/local 
diversity. 

Important  industry  groups,  particularly  enhanced  service  provid¬ 
ers,  desire  policy  uniformity  to  complement  technical  standardiza¬ 
tion.  Nonetheless,  there  are  hidden  costs  in  terms  of  innovation, 
flexibility,  and  process.  A  more  careful  analysis  establishes  the  need 
for  a  system  in  which  uniformity  and  diversity  coexist,  as  is  true  for 
much  of  the  economic  system  of  this  country. 

Pluralism  in  Regulation 

Given  today’s  antagonism  between  the  states  and  the  FCC,  it  is  hard  to 
remember  that  coregulation  dominated  federal  and  state  responsibil¬ 
ity  for  communications  regulation  for  a  long  time.  Federal  and  state 
goals  in  this  system  were  quite  similar.  The  cooperative  spirit  was  so 
great  that  the  federal  government  permitted  a  system  of  revenue  trans¬ 
fers  to  the  states  to  support  low  local  rates  without  direct  federal 
oversight.  Through  the  1970s,  however,  federal  and  state  goals  di¬ 
verged  and  the  old  system  fell  apart. 

A  bit  of  historical  background  is  useful.  The  first  thirty-five  years 
of  telephony  saw  no  federal  regulation.  Such  regulation  started  in 
1910  with  the  Mann-Elkins  Act,5  which  extended  an  undefined  regu¬ 
latory  authority  to  the  Interstate  Commerce  Commission.  Although 
the  ICC  largely  failed  to  exercise  that  authority,  it  did  establish  a  posi¬ 
tion  of  dominance  over  state  regulation  of  the  railroads.6  By  analogy 
state  regulatory  authority  for  telephony  also  became  legally  tenuous, 
though  the  ICC  did  not  in  fact  exercise  its  powers. 
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When  the  Communications  Act  of  19347  was  drafted,  the  states 
urged  statutory  limits  on  the  new  powers  of  the  Federal  Communica¬ 
tions  Commission  over  intrastate  wire  communications.  Congress  re¬ 
sponded  positively  by  prohibiting  FCC  regulation  “in  connection  with 
intrastate  communication  service  by  wire.”8  Congress  intended  to  limit 
the  scope  of  federal  telephone  regulation.  The  House  report  on  the 
bill,  for  example,  stated  that  “some  97V2  or  98  percent  of  all  tele¬ 
phone  communications  is  intrastate,  which  this  bill  does  not  affect” 
[my  emphasis].  How  wrong  these  words  turned  out  to  be! 

Following  the  1934  act,  public  policymakers  tried  to  reconcile  the 
statutory  fiction  of  intrastate/interstate  network  separation  with  the 
reality  of  integration.  A  system  of  coregulation  emerged  from  these 
efforts,  in  which  both  federal  and  state  agencies  regulated  the  same 
facilities  at  the  same  time  and  in  which  the  federal  level  cooperated 
to  keep  low  local  rates. 

But  this  cooperative  system  could  not  last  once  federal  and  state 
policy  goals  diverged.  The  FCC  began  to  embrace  the  concepts  of 
efficiency,  competition,  markets,  and  entry,  while  the  state  commis¬ 
sions  continued  to  emphasize  equity  and  redistribution.9  The  split 
between  the  states  and  the  FCC  first  emerged  seriously  concerning 
terminal  equipment.  In  a  series  of  decisions  which  culminated  in 
Carterfone,10  the  FCC  opened  the  accessory  equipment  market  to  ri¬ 
vals  of  AT&T.  Many  states,  on  the  other  hand,  advocated  a  restrictive 
approach  during  this  period,  fearing  that  telephone  companies  would 
lose  revenues  which  supported  residential  rates. 

But  the  FCC  prevailed  in  a  landmark  decision,  North  Carolina  Utili¬ 
ties  Commission  v.  FCC.11  The  separation  of  interstate  and  intrastate 
communications  by  sections  2(b)  and  221(b)  of  the  1934  Act.  the  legal 
linchpin  of  the  cooperative  system,  did  not  survive  this  equipment 
registration  decision.  Instead,  the  court  found  that  the  state’s  actions 
had  frustrated  the  commission’s  efforts  to  discharge  its  responsibili¬ 
ties  to  create  a  national  system  of  telecommunications  and  was  there¬ 
fore  invalid.  The  court  read  the  protected  part  of  telecommunica¬ 
tions  very  narrowly  and  rendered  it  almost  meaningless.  If  virtually 
all  facilities  of  a  nationwide  network  are  part  of  the  interstate  net¬ 
work,  FCC  jurisdiction  would  extend  to  all  aspects,  and  the  federal 
preemption  would  relegate  the  states  to  a  role  subordinate  to  the  FCC. 
That  was  more  than  a  dozen  years  ago.  Since  then  FCC  preemption  of 
state  regulation  has  been  moving  forward  steadily. 
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Preemption  is  based  on  interpretations  of  the  commerce  and  the 
supremacy  clauses  of  the  federal  Constitution.  The  commerce  clause 
contains  a  balancing  test  to  weigh  the  local  interest  in  regulation, 
burdens  on  interstate  commerce,  and  regulatory  methods.  The  su¬ 
premacy  clause  tests  conflicts  between  state  policy  results  and  the 
objectives  of  the  federal  statute.  During  the  past  few  years  FCC  pre¬ 
emption  has  included:  new  customer  premises  equipment  (CPE),  end- 
user  access  charges,  intrastate  WATS,  cellular  radio  CPE,  paging  ser¬ 
vices,  digital  termination  service,  vertical  blanking  interval  of  TV 
signals,  teletext,  FM  subcarriers,  incursion  into  local  franchise  territo¬ 
ries,  structural  separation  of  subsidiaries,  inside  wire,  radio  common 
carriers,  many  private  networks,  cable  television  provision  of  tele¬ 
communications,  and  backyard  satellite  reception. 

For  example: 

(1)  For  depreciation  rules  the  FCC  tried  to  require  states  to  switch 
from  whole-life  to  remaining-life  depreciation  and  to  use  equal-life 
groups  in  doing  so.  Several  states  refused  to  adjust  their  accounting 
principles,  and  the  matter  went  to  the  Supreme  Court.12  If  there  were 
any  preemption  case  in  which  the  Supreme  Court  might  reverse  the 
FCC,  this  was  it  because  it  did  not  demonstrate  strong  need  for  pre¬ 
emption.  Even  so,  six  federal  courts  had  supported  the  FCC,  and  only 
one,  in  Arkansas,  supported  the  states’  position  before  it  was  reversed 
on  appeal.  The  Supreme  Court,  however,  did  overturn  the  FCC,  giving 
the  states  a  rare  victory  (which  unfortunately  is  sometimes  interpre¬ 
ted  as  farther-reaching  than  might  be  prudent). 

(2)  On  another  front  in  1983  the  FCC  preempted  rate  regulation  for 
access  of  nonmandatory  cable  television  channels.  It  preempted  states 
from  regulating  cable  systems  that  do  not  use  public  rights-of-way, 
so-called  satellite  master  antenna  television  systems  (SMATV).  After 
passage  of  the  1984  Cable  Communications  Act,  it  excluded  most 
state  regulation  of  basic  cable  rates  and  struck  down  the  use  of  local 
zoning  codes  to  limit  backyard  satellite  antennas  and  amateur  radio 
operations.  The  1984  act  substantially  reduced  local  and  state  regu¬ 
latory  power  over  cable  operators,  to  the  point  of  superseding  a  few 
provisions  of  the  franchise  contracts  which  had  been  voluntarily  en¬ 
tered  by  cable  companies  eager  for  the  franchise.  In  another  significant 
decision,  Cox  Cable,13  the  FCC  preempted  much  of  the  states’  ability 
to  regulate  the  use  of  cable  TV  systems  in  bypass  operations  as  a  com¬ 
mon  carrier  requiring  state  certification. 
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With  the  exception  of  the  previously  mentioned  Louisiana  case, 
there  has  been  a  virtually  unbroken  string  of  state  defeats  in  recent 
years.  Before  that  case  the  last  state  victory  of  note  in  the  courts  was 
the  NARUC II  case.14  There  were  a  few  instances  of  voluntary  and  tem¬ 
porary  self-denial  by  the  FCC;  the  satellite  dish  preemption  could  have 
reached  further.  These  limitations,  however,  were  by  FCC  choice,  not 
legal  necessity.  Furthermore,  courts  began  to  apply  first  amendment 
rights  for  cable  operators  as  “video  publishers,”  and  local  regulation 
was  held  to  be  subject  to  the  antitrust  laws.15  Both  developments 
raised  further  barriers  to  state  and  local  regulation  of  telecommuni¬ 
cations. 

Recently,  the  FCC  has  become  more  conciliatory.  For  example,  it  has 
used  the  Joint  Board  process  to  compromise  on  the  actual  rates  in 
end-user  access  charges;  however,  it  can  ignore  or  reverse  a  Joint  Board 
recommendation.  The  legal  powers  of  the  FCC  remain,  even  when  it 
chooses  to  bring  the  states  into  negotiating  processes. 

Why  is  federal  regulatory  predominance  a  problem?  Should  not 
federal  regulation  avoid  duplication,  reduce  spillovers,  lower  cost  of 
compliance,  and  provide  access  to  expertise? 

Increased  centralization  refocuses  the  distribution  and  balance  of 
power  in  this  country.  A  fundamental  principle  underlying  federal 
and  state  constitutions  has  been  a  division  of  power  among  institu¬ 
tions  and  levels  of  government.  There  is  a  cost  to  such  fragmentation, 
of  course,  reflected  in  occasional  calls  for  an  “energy  czar,”  or  a  “drug 
enforcement  czar”  —  mythical  figures  who  can  make  the  trains  run 
on  time  while  being  as  benign  as  Mother  Teresa. 

Constitutional  division  and  separation  of  power  is  not  the  only 
way  to  deal  with  dominance  in  society.  The  Reagan  administration 
has  emphasized  the  role  of  the  market  in  controlling  market  power. 
Its  deregulatory  policies  have,  however,  collided  with  the  fragmenta¬ 
tion  of  power  among  different  levels  of  government.  It  relinquished 
governmental  power  to  the  private  sector  in  telecommunications;  but 
in  so  doing  it  shifted  the  balance  of  federalism  between  the  central 
government  and  the  states.  Having  to  choose  between  deregulation 
and  decentralization,  it  chose  deregulation.  But  once  one  establishes 
centralized  regulation,  a  future  administration  can  always  determine 
its  degree  of  leniency  or  strictness.  Hence,  regulatory  centralization, 
even  in  the  name  of  deregulation,  may  not  be  in  the  long-term  inter¬ 
est  of  those  advocating  a  conservative  economic  agenda. 
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Decentralization  enhances  flexibility,  proximity,  and  regulatory  ac¬ 
countability.  Differing  local  circumstances  and  environments  require 
different  arrangements.  Moreover,  diversity  among  state  policies  pro¬ 
vides  a  foundation  for  change.  As  Justice  Brandeis  wrote,  “It  is  one  of 
the  happy  incidents  of  the  federal  system  that  a  single  courageous 
state  may,  if  its  citizens  choose,  serve  as  a  laboratory;  and  try  novel 
social  and  economic  experiments  without  risk  to  the  rest  of  the 
country.’’16 

In  telecommunications  the  United  States  has  experienced  two  de¬ 
cades  of  continuous  regulatory  change.  Other  industrialized  coun¬ 
tries  have  found  change  much  more  difficult.  America  never  had  a 
comprehensive  blueprint  for  telecommunications  reform,  but  reform 
did  take  place,  in  contrast  to  many  developed  countries  where  tele¬ 
communications  policy  is  centrally  controlled.  The  United  States  has 
witnessed  steady,  gradual  change  through  the  piecemeal  actions  of 
governments,  courts,  and  private  initiatives. 

Analyzing  the  processes  of  federalism  is  impossible  without  ana¬ 
lyzing  policy  outcomes.  In  the  first  instance,  most  participants  care 
far  more  about  specific  decisions  rather  than  which  level  of  govern¬ 
ment  makes  them.  For  example,  liberals  traditionally  support  federal 
intervention  in  civil  rights  matters,  while  many  conservatives  favor 
states’  rights — each  group  because  it  felt  its  views  were  better  served 
by  these  respective  levels  of  government.  But  once  a  conservative 
federal  administration  was  empowered,  many  liberals  discovered 
states’  rights,  while  many  conservatives  grew  frustrated  with  state 
obstruction  of  national  deregulatory  policy.  Opportunism  can  over¬ 
ride  ideology:  often,  policy  preferences  are  outcome-oriented  and  de¬ 
pend  pragmatically  on  interest  group  strength.17 

Can  this  trend  toward  federal  predominance  be  thwarted?  The  fed¬ 
eral  courts  are  reluctant  to  reduce  FCC  preemptive  power,  arguing  gen¬ 
erally  that  telecommunications  is  tied  into  an  interstate  system,  for 
which  the  FCC  sets  policy,  and  that  the  FCC’s  choice  not  to  regulate 
constitutes  a  policy  which  the  states  should  not  frustrate.  Justice 
Burger,  for  example,  while  a  D.C.  Circuit  Judge,  upheld  an  FCC  pre¬ 
emption  in  1969  stating  that:  “any  other  determination  would  tend  to 
fragment  the  regulation  of  a  communications  activity  which  cannot 
be  regulated  on  any  realistic  basis  except  by  the  central  authority; 
fifty  states  and  myriad  local  authorities  cannot  effectively  deal  with 
bits  and  pieces  of  what  is  really  a  unified  system  of  communication.”18 
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Furthermore,  recent  appointments  to  the  federal  appellate  courts 
are  likely  to  be  sympathetic  to  FCC  deregulatory  policies.  Such  agree¬ 
ment  on  substantive  policy  may  well  create  further  rationales  for  sup¬ 
porting  procedural  preemption. 

Another  approach  to  reverse  centralization  is  through  legislation. 
By  enlisting  Congress  and  governors,  states  have  on  occasion  put  the 
FCC  on  the  defensive,  forcing  it  to  negotiate  and  compromise  with  the 
states.  This  has  helped  to  invigorate  the  Joint  Board  process  and  has 
made  the  FCC  at  least  slow  its  rate  cap  policy  to  replace  rate-of-return 
regulation.  But  legislation  restricting  the  FCC  is  rare.  In  fact,  the  major 
recent  instance  in  which  Congress  limited  FCC  regulatory  powers  was 
the  1984  Cable  Communications  Act,  which  concurrently  restricted 
even  more  state  and  local  power.  In  the  long  run  familiar  Washington 
relationships  will  be  stronger  than  temporary  sympathy  with  posi¬ 
tions  of  distant  states.  Congress  is  more  likely  to  assign  to  itself  more 
regulatory  power  than  to  the  states. 

On  substantive  policy  the  states  usually  favor  redistributive  poli¬ 
cies.  In  an  ideal  federal  system  national  policy  is  best  placed  cen¬ 
trally  among  state  policies  in  order  to  be  acceptable  to  most  partici¬ 
pants.  It  is  then  also  acceptable  to  leave  policy  to  the  states  because 
their  policies  are,  on  average,  similar  to  the  federal  ones.  Such  feder¬ 
alism  produces  policy  diversity  but  not  fundamentally  different  pol¬ 
icy.  This  was  roughly  the  situation  of  telecommunications  policy  be¬ 
fore  the  FCC  embarked  on  its  deregulation.  State  commissions,  however, 
usually  did  not  follow  the  FCC.  Even  governors  who  otherwise  advo¬ 
cate  free-enterprise  support  regulatory  policies  in  telecommunications 
that  are  less  market-oriented  than  those  of  the  FCC.  Thus,  questions 
of  jurisdiction  involve  both  process  and  outcomes.  Ironically,  if  the 
states  were  less  uniform  in  their  policy  positions,  they  might  well 
have  greater  influence  with  the  federal  government. 

Are  the  differences  between  state  and  federal  policies  permanent? 
In  many  regulatory  fields  state  rules  tend  to  be  more  lenient  than  the 
federal  ones,  such  as  environmental  or  securities  regulation.  In  cor¬ 
poration  law  the  states,  led  by  Delaware,  have  been  relaxing  their 
strictness  (what  former  SEC  Chairman  William  L.  Cary  has  called  the 
“race  to  the  bottom”).  However,  when  it  comes  to  nuclear  or  chemi¬ 
cal  dumping,  each  state  likes  to  regulate  the  activity  out  of  its  own 
territory  right  into  its  neighbor’s  back  yard,  leading  to  some  overregu¬ 
lation  by  the  states. 
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In  telecommunications  state  regulators  are  much  closer  to  the  end- 
users  than  their  federal  cousins.  They  have  to  face  the  main  losers  in 
telecommunications  deregulation,  the  subsidized  residential  custom¬ 
ers.  In  the  past  states  were  able  to  impose  redistributory  obligations 
on  the  telephone  carriers  and  on  some  of  their  customers  because  the 
telephone  company  was  not  going  to  move  to  Delaware.  Local  tele¬ 
phone  companies  accepted  these  burdens  because  they  received  a 
quid  pro  quo — protection  from  competition.  For  larger  users  who 
paid  some  of  the  bills,  these  were  too  small  a  share  of  business  costs 
to  cause  them  to  move  to  states  with  lower  telephone  rates. 

The  benefits  of  deregulation  are  highly  abstract — things  like  pro¬ 
ductivity  trends  and  efficiency — and  the  beneficiaries  are  compa¬ 
nies  residing  far  away  in  Silicon  Valley,  Westchester  County,  or  Tai¬ 
wan  or  are  white-collar  corporate  headquarters  and  large  financial 
institutions.  For  most  states  then  there  are  many  in-state,  voting  los¬ 
ers  and  a  few  primarily  out-of-state  and  corporate  winners.  States 
therefore  tend  to  overregulate.  Less  than  ten  years  ago,  a  good  number 
of  states  fought  against  competition  for  terminal  equipment.  If  today 
telephones  are  available  for  less  than  $10  at  the  hardware  store,  it  is 
not  because  of  the  states.  The  federal  government  focused  its  efforts 
on  eliminating  the  inefficiency  of  restrictions.  It  did  not  consider  the 
telephone  service  as  a  social  service.  A  logical  economist’s  approach 
would  be  to  substitute  open  and  budgeted  subsidies  for  the  hidden 
ones  of  regulation.  But  the  FCC  has  no  mandate  for  such  action,  and 
Congress  already  had  a  $200  billion  deficit  on  its  hands.  The  FCC 
therefore  created  uncompensated  losers,  who  in  turn  appealed  to  state 
commissions,  since  they  were  closer  and  more  responsive.  The  state 
commissions  have  thus  found  themselves  holding  the  redistributory 
bag  to  counteract  the  impact  of  the  federal  policies.  Local  service  rate 
increases  and  life-line  schemes  are  good  examples  of  this.  The  state 
commissions  have  also  borne  some  administrative  costs  of  the  new 
federal  policies. 

Thus,  while  federal  policies  toward  long-distance  service  used  to 
provide  revenue  for  state  redistributive  policies  and  subsidies,  this 
has  now  reversed,  with  states  helping  to  make  FCC  policies  politically 
palatable  by  covering  some  of  its  negative  fallout. 

The  game  is  stacked  against  the  states  because  the  FCC  is  both  a 
player  and  umpire.  By  defining  an  area  as  interstate  in  nature,  the  FCC 
can  win  almost  every  argument.  The  agency  can  expand  its  turf  to 
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suit  its  desired  outcomes.  For  example,  in  the  Hecht  case,19  a  private 
intrastate  network  was  held  to  be  really  interstate,  so  that  federal  rather 
than  Maryland  rules  applied.  Since  it  is  rare  for  an  agency  voluntar¬ 
ily  to  give  up  power  once  acquired,  this  process  is  cumulative.  Each 
new  FCC  generation  adds  jurisdictional  power  in  those  areas  of  par¬ 
ticular  concern  to  itself. 

A  frontal  assault  against  this  situation  is  hard  to  imagine.  It  would 
require  more  judicial  skepticism  toward  expanding  jurisdiction  by 
preemption.  Since  1983  several  nontelecommunications  cases  have 
been  resolved  in  favor  of  the  states  when  state  action  had  a  different 
rationale  or  method  from  the  federal  one,  when  there  was  no  clear 
congressional  intent  or  when  the  cost  to  pursue  congressional  intent 
had  become  prohibitive.20  On  the  other  hand,  the  Supreme  Court  in 
the  landmark  Garcia  case21  decision  undercut  much  of  the  Tenth 
Amendment  defense  against  preemption. 

This  leaves  the  states  to  engage  the  FCC  in  constructive  coopera¬ 
tion.  On  issues  like  ONA  the  battle  lines  are  not  yet  hardened,  and  the 
problems  they  raise  require  analysis  rather  than  combativeness.  Co¬ 
operation  could  set  jurisdictional  boundaries  between  the  state  and 
federal  levels  for  selected  issues.  Any  such  change  seems  more  likely 
if  states’  policies  are  more  widely  distributed  along  the  spectrum  from 
strict  regulation  to  substantial  deregulation.  The  spectrum  of  state 
policies  is  already  widening.  For  example,  on  the  issue  of  shared 
tenant  services,  Texas  and  Oklahoma  arrived  at  radically  differing 
policies.  More  divergence  is  likely. 

Open  Network  Architecture  before  the  States 

The  divergence  of  interest,  and  yet  the  unavoidable  necessity  for  state- 
federal  collaboration,  is  apparent  on  the  many  issues  of  ONA.  State 
regulatory  commissions  have  only  recently  begun  to  explore  the  new 
interconnection,  access,  and  unbundling  regime  of  open  networks. 
New  York  and  Maine  have  ONA  proceedings,  California  has  a  task 
force,  and  several  others  are  studying  the  subject.  All  eyes  are  on  the 
FCC  because  of  its  ongoing  rulemaking,  and  some  states  are  suspi¬ 
cious  of  ideas  initiated  by  the  FCC.  Others  view  ONA  primarily  as  an 
attempt  to  unchain  the  Bell  Operating  Companies.  The  FCC  has  sent 
mixed  messages  to  the  states.  States  have  focused  on  jurisdictional 
questions  rather  than  playing  substantive  roles  in  interconnection 
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developments  that  can  profoundly  change  their  traditional  role  in 
exchange  services.  The  FCC  has  begun  to  recognize  that  states  must 
be  part  of  the  process  if  they  are  not  to  become  part  of  the  problem. 

As  recently  as  1985,  several  Regional  Holding  Companies  (RHC) 
embraced  the  open  network  concept  as  a  vision  of  the  future.  Some 
of  their  Computer  III  filings  before  the  FCC  showed  innovative  thinking: 
they  combined  the  opening  and  disaggregation  of  the  central  office 
functions  with  deregulation  and  entry  into  information  services.  They 
proposed  easier  competitor  access  to  the  network.  They  protected  the 
network  as  their  most  important  asset,  its  intense  utilization  was  in 
their  own  best  interest.  But  in  their  ONA  plans  of  February  1988,  a 
more  cautious  spirit  had  taken  over.  Partly  because  the  FCC  gave  the 
Bell  companies  little  time  to  plan  or  implement,  the  plans  concen¬ 
trated  on  the  present,  largely  repackaging  existing  offerings  or  those 
already  contemplated.  It  is  possible  that  negative  judicial  holdings 
on  RHC  participation  in  information  services  reduced  the  quid  of  new 
deregulated  opportunities  for  the  quo  of  opening  the  network  to  fur¬ 
ther  interconnection.  Possibly,  too,  the  rhcs  wanted  to  keep  down  the 
cost  of  the  unbundling  process.  And  uncertainty  about  proregulatory 
state  reaction  to  impacts  on  ratepayers  may  have  been  a  factor  at  a 
time  that  the  states  challenged  the  framework  of  Computer  III  in 
the  courts. 

The  filings  did  not  confront  longer-range  implications  of  the  future 
of  an  open  network.  These  include:  future  competition  in  central 
exchange  services,  including  potential  incursions  across  franchise 
territories  by  some  Local  Exchange  Companies  (LECs)  exchange  ser¬ 
vices  and  even  facilities;  major  enhancement  in  the  possibilities  of 
local  transport  competition  (bypass)  and  of  private  group  networks; 
built-in  strains  between  local  transport  and  exchange  which  could 
lead  to  full-scale  structural  separation:  moves  toward  a  “distributed” 
rather  than  centralized  physical  architecture  of  public  central  office 
functions,  analogous  to  the  computer  industry’s  evolution  into  distri¬ 
buted  processing. 


Interconnection  and  Local  Competition 

Discussion  of  ONA  principles  often  centers  on  access  for  Enhanced 
Service  Providers  (ESPs),  giving  the  impression  that  the  issue  revolves 
around  software  networks.  But  the  principles  of  interconnection  and 
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unbundling  go  much  further.  The  FCC  has  already  decided  that  inter¬ 
state  ONA  elements,  while  based  on  expressed  ESP  needs,  should  be 
available  to  anyone,  not  just  to  ESPs.  This  could  ultimately  include  a 
wide  array  of  interconnectors  with  interstate  traffic,  such  as  AT&T,  the 
OCCs,  long-distance  resellers,  facilities  bypassers,  private  networks, 
independent  telephone  companies,  cellular  operators,  RCCs,  other 
BOCs,  and  even  international  or  foreign  carriers. 

For  example,  bypassers  could  transport  interstate  traffic  on  their 
own  or  on  leased  lines  to  the  LECs  exchange,  have  it  switched  there, 
and  take  at  least  the  interstate  part  of  the  rearranged  traffic  to  its 
destination.  Similarly,  they  could  use  LEC  subscriber  lines  and 
switches  as  a  feeder  system  for  their  own  trunks  to  major  destina¬ 
tions,  including  to  interexchange  companies.  The  distinction  between 
private  fixed  networks  and  public  switched  networks  would  blur. 
Competitive  regional  and  local  exchange  companies  could  emerge, 
particularly  were  states  to  adopt  intrastate  rules  similar  to  federal 
ones.  And  LECs  could  compete  with  one  another  for  the  business  of 
switching  the  traffic  of  bypassers,  independent  telephone  companies, 
or  cellular  operators.  Interexchange  carriers,  similarly,  could  enter 
local  distribution. 

In  the  absence  of  assured  regulatory  protection,  the  BOCs  estab¬ 
lished  an  in-house  containment  strategy  to  avoid,  if  possible,  renting 
pure  switching  functions.  The  various  parties  disputed  whether  the 
FCC  implicitly  required  additional  unbundling  or  only  limited  un¬ 
bundling.  The  FCC  intended  ONA  as  an  aid  to  competition  and  inno¬ 
vation.  A  fundamental  direction  was  that  local  exchange  companies 
unbundle  exchange  services  into  discrete  Basic  Service  Elements 
(BSEs)  that  could  be  bought  separately  and  as  needed  by  users.  How¬ 
ever,  apparently  to  prevent  pure  transport  interconnection,  or  to  avoid 
ESP  exchange  access  through  other  carriers  that  would  permit  the 
piecemealing  and  bypassing  of  their  networks  and  challenge  the  ex¬ 
isting  pricing  structure,  the  RHCs  uniformly  sought  to  establish  some¬ 
thing  called  Basic  Serving  Arrangements.  These  consist  of  two  or 
three  elements:  an  access  link  from  the  interconnector  to  the  central 
office:  basic  central  office  functions;  and  transport  between  central 
offices.  Different  types  of  BSAs  are  offered,  analogous  to  present  ac¬ 
cess  line  arrangements,  such  as  circuit  and  packet  switched  service 
or  private-line  circuits.  By  establishing  these  BSAs  the  regional  com¬ 
panies  sidestep  an  important  part  of  unbundling.  To  mix  metaphors 
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they  unbundle  the  bells  and  whistles  but  not  the  meat  and  potatoes. 
Basic  switching  is  not  considered  a  BSE,  but  feature  add-ons  are.  And 
in  order  to  get  a  BSE,  one  first  needs  a  BSA;  sometimes  BSEs  require  a 
particular  BSA,  such  as  a  private  line. 

Unbundled  access,  however,  is  what  some  users  desire,  and  it  puts 
state  regulators  in  the  middle  of  the  critical  issue  of  collocation.  Some 
carriers,  such  as  New  York’s  Teleport  Communications,  wish  to  ter¬ 
minate  directly  in  the  physical  location  of  the  LEC  exchanges  them¬ 
selves  and  locate  the  necessary  equipment  on  those  premises  rather 
than  reaching  the  exchanges  via  LEC-provided  lines.  The  LECs  resist, 
arguing  that  physical  access  by  any  other  carrier  could  create  opera¬ 
tional  and  logistical  problems.  Collocation  raises  a  host  of  pricing 
and  technical  issues  too  lengthy  to  consider  here.  But  it  deals  primar¬ 
ily  with  physical  premises,  an  eminently  intrastate  issue.  The  FCC 
has  thus  refused  to  mandate  physical  collocation  because  it  believes 
there  may  be  other  and  more  cost  effective  ways  to  minimize  access 
costs,  and  it  does  not  want  to  chill  their  development  or  the  estab¬ 
lishment  of  contractual  arrangements. 

The  competitive  scenario  for  local  transport  and  switching  is  a  view 
into  the  not  too  distant  future.  It  continues  trends  begun  by  the  emer¬ 
gence  of  powerful  private  networks,  shared-tenant  services,  and 
bypassers.  But  it  makes  further  entry  more  accessible  to  small  users. 
If  these  lead  to  substantial  technological  innovation  and  cost 
efficiencies,  and  if  the  new  networks  have  to  support  basic  service  for 
the  poor,  then  these  changes  may  not  be  negative.  Such  developments 
cannot  be  prevented  by  regulation,  but  they  can  be  channeled  for  an 
orderly  transition.  To  deny  states  a  role  in  this  process  is  to  deny 
them  their  ability  to  affect  local  service.  Conversely,  however,  to  leave 
ONA  interconnection  entirely  up  to  each  state  could  create  compati¬ 
bility  problems.  The  responsibility  for  local  service  overlaps  with  a 
federal  policy  to  assure  unobstructed  interconnection.  Reasonable 
federal-state  accommodations  is  extremely  important. 

The  ONA  plans  of  the  Bell  companies  indicate  that  only  about  40 
percent  of  the  requested  BSE  requests  will  be  met  in  the  near  future 
and  many  requests  will  never  be  satisfied.  Still  others  were  not  artic¬ 
ulated  in  the  expectation  of  denial  or  to  protect  future  business  plans. 

The  Bell  companies  wish  to  reject  requested  service  elements  be¬ 
cause  they  are  technically  infeasible,  impractical  to  unbundle  or  to 
bill;  uneconomical  to  provide;  requiring  excessive  customization;  or 
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out  of  bounds  under  the  Modified  Final  Judgment.22  Several  RHCs, 
recognizing  the  business  opportunities  of  some  service  elements,  find 
a  requested  BSE  feasible  while  others  do  not,  or  not  yet.  All  of  these 
roadblocks  to  a  BSE  require  regulatory  attention  if  ONA  is  to  provide 
access  as  a  right. 

It  is  important  to  recognize  just  how  complicated  these  questions 
are.  How  finely  unbundled  should  BSEs  be?  How  fast  should  they  be 
deployed?  Who  should  pay  for  their  development?  How  standard¬ 
ized  should  they  be  across  the  country  and  across  customers?  How 
customized  can  they  be,  and  if  so,  how  should  the  costs  be  distri¬ 
buted?  Can  BSEs  be  resold?  What  should  the  extent  of  facility  unbun¬ 
dling  be,  when  at  the  same  time  technological  forces  strengthen  the 
importance  of  integration,  such  as  in  ISDN  and  integrated  broadband 
networks?  What  about  interconnection  to  telephone  companies’  soft¬ 
ware  programs,  data  bases,  storage  capacity,  signaling  channels,  net¬ 
work  management  functions,  billing  arrangements,  technical  speci¬ 
fications,  or  customer  information? 

Pricing 

One  of  the  critical  questions  for  suppliers  and  users  is  how  to  charge 
for  ONA-type  services.  Telephone  companies  seem  to  accept  the  pros¬ 
pect  of  state  regulation  of  ONA  pricing,  that  is,  of  decentralized  and 
nonuniform  prices.  Most  Enhanced  Service  Providers,  however,  want 
nationally  uniform  rules  and  rates,  service  definitions,  interfaces,  in¬ 
stallation,  and  even  administrative  procedures  for  “standard”  BSEs. 
This  is  an  understandable  interest  for  ESPs,  many  of  them  fledgling 
firms  desiring  compatibility  and  portability.  The  need  for  national 
uniformity  for  pricing  service  elements  is  not  as  compelling  as  for 
basic  protocol  standardization,  provided  that  pricing  does  not  ma¬ 
nipulate  the  competitive  environment.  It  makes  no  sense  to  have  uni¬ 
form  prices  or  pricing  rules  across  the  country  without  regard  to  local 
costs,  conditions  of  demand,  alternative  offerings,  technological  state 
of  the  network,  demographic  and  economic  characteristics,  etc. 

No  doubt,  the  desire  for  national  uniformity  will  lead  to  calls  for  a 
preemption  of  conflicting  state  pricing  regulation.  Such  preemption 
will  not  work  because  it  cannot  be  limited  to  ONA.  Federal  preemp¬ 
tion  would  establish  prices  for  service  elements  that  are,  as  likely  as 
not,  different  from  those  of  comparable  services  presently  tariffed  by 
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the  states  for  intrastate  use.  This  creates  the  potential  for  arbitrage 
and  conflict.  Uniformity  is  possible  only  if  one  preempts  state  tariffing 
of  most  services,  and  not  just  of  service  elements — that  is,  if  state 
rate  regulation  is  largely  cut  off.  To  do  so  would  represent  an  unprec¬ 
edented  challenge  to  federalism  in  telecommunications  regulation. 
Furthermore,  because  price  determines  the  quantity  of  demand,  tak¬ 
ing  pricing  out  of  state  hands  would  deny  them  an  essential  tool  to 
effect  another  traditional  goal,  to  assure  universal  service.  To  prevent 
this  the  FCC  and  the  states  need  to  agree  on  broad  guidelines  to  pre¬ 
vent  confusion  and  incompatibility. 

Thus,  state  and  federal  regulators  will  soon  have  to  deal  with  the 
nuts  and  bolts  of  BSE  charges  and  how  to  live  with  each  other  on 
these  issues.  One  basic  question  will  involve  the  principles  for  pric¬ 
ing  BSEs.  While  few  would  disagree  that  the  costs  of  new  service 
should  be  borne  by  those  who  cause  them,  this  cliche  offers  little 
advice.  For  the  moment  the  Bell  companies  anticipate  diverse  pric¬ 
ing  policies  reflecting  variations  in  monopoly  power,  regulatory  re¬ 
gimes  and  business  strategies.  Some  talk  of  cost-based  pricing,  some 
of  market  pricing  or  negotiated  rates,  and  several  plans  imply  that 
ONA  services  could  subsidize  the  rest  of  the  network  or  subsidize 
service  elements  to  promote  new  services.  No  carrier  advocates  a  clas¬ 
sic  rate-of-return-based  pricing. 

From  the  state  perspective  tracking  ONA  implementation  and  the 
recovery  of  ongoing  costs  will  be  difficult.  The  integrated  structure  of 
regulated  BOCs  and  BOC-ESPs,  together  with  complex  joint  and  com¬ 
mon  cost  allocation,  make  it  difficult  to  detect  cross-subsidies  or  un¬ 
fair  competition.  The  FCC  views  accounting  rules  as  a  major  non- 
structural  safeguard  against  cross-subsidization,  and  many  states  are 
currently  establishing  such  rules  for  their  own  jurisdictions.  The  pro¬ 
vision  of  adequate  data  is  essential  for  any  regulatory  regime  in  ONA. 
It  is  also  necessary  to  separate  the  interstate  and  the  intrastate  ele¬ 
ments  of  ONA  services. 

Thus,  many  questions  have  yet  to  be  resolved. 

-Who  should  bear  the  risk  of  developing  and  introducing  service 
elements?  Must  each  service  element  be  priced  according  to  the 
same  principle  or  depending  on  market  conditions?  Some  may  face 
competitive  offerings,  while  others  do  not. 

-Must  each  service  element  revenue  cover  its  own  cost  or  only  in  the 
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aggregate?  How  should  cross-subsidization  be  handled? 

-Could  service  elements  be  defined  so  finely  as  to  permit  undue 
price  discrimination  between  users? 

-How  much  flexibility  should  there  be  in  the  rates?  Can  users  be 
charged  according  to  negotiated  rates  to  make  price  discrimination 
possible,  can  such  negotiated  rates  ensure  that  needs  for  customized 
BSEs  are  met  or  that  later  entrants  are  not  overcharged?  Similarly, 
should  it  be  possible  for  an  ESP  to  obtain  exclusivity  to  a  BSE  in 
return  for  its  special  development? 

-Which  cost  definition  should  be  used — average,  incremental,  fully 
distributed? 

-Segments  of  sophisticated  data  services  have  already  left  the  public 
network.  Should  there  be  pricing  incentives  to  bring  them  back? 

Another  set  of  questions  concerns  existing  services.  Are  they  to  be 
unbundled  into  oblivion?  Some,  presumably,  will  disappear.  Others 
will  be  repriced,  or  their  aggregate  counterpart  of  service  elements 
will  lead  to  a  different  price  than  before.  Certainly,  this  could  affect 
some  users  negatively.  In  wide-ranging  rate  restructuring,  there  are 
not  enough  degrees  of  freedom  to  keep  everyone  satisfied  while  re¬ 
maining  consistent. 

A  Level  Playing  Quagmire? 

ONA  is  designed  to  equalize  competitive  conditions  for  the  broad  array 
of  interconnectors  like  enhanced  service  providers,  and  to  permit  the 
Bell  companies  to  enter  activities  from  which  they  had  been  excluded. 
Some  of  the  advantages  of  a  “home  field’’  have  been  addressed  by  the 
FCC  and  regional  company  plans,  including  unequal  access  to  techni¬ 
cal  standards  and  provisioning  biases.  The  regional  companies,  in 
response  to  FCC  guidelines,  are  willing  to  charge  their  own  unregu¬ 
lated  enhanced  activities  as  they  would  charge  unaffiliated  service 
providers — maintaining  meaningful  parity  where  their  own  activi¬ 
ties  are  collocated  and  their  competitors  are  not.  This  would  require 
a  trade-off  between  competitive  parity  and  economic  efficiency. 

Another  bump  in  the  level  playing  field  is  the  extent  of  access  by 
enhanced  service  providers  to  internal  network  functions  that  the 
local  exchange  companies  can  utilize.  These  include  telephone  com¬ 
pany  software  programs,  data  bases,  storage  capacity,  signaling  chan- 
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nels,  network  management  functions  and  processors,  diagnostic  func¬ 
tions,  billing  and  collection  arrangements,  technical  specifications, 
and  customer  information.  Many  of  these  functions  are  needed  for 
full  interconnection  and  a  level  playing  field,  but  there  must  be  lim¬ 
its  to  a  “creeping  socialization”  of  privately  owned  and  managed  car¬ 
riers.  This  can  be  effected  by  extending  the  common  carrier  principle 
into  the  core  of  internal  management  and  operations  functions.  Full 
disclosure  of  technical  information  can  also  reduce  the  incentive  to 
develop  proprietary  technology,  a  long-term  cost  in  innovation. 

Billing  functions  and  Customer  Proprietary  Network  Information 
(CPNl)  is  particularly  important,  given  its  potential  marketing  value, 
and  BOCs  have  superior  access  to  it  under  the  FCC  Computer  III  deci¬ 
sion.  If  CPNl  is  available  to  Bell  product  developers  and  marketing 
managers,  they  will  be  able  to  sift  through  computerized  records  in 
order  to  develop  or  market  new  products.  Other  ESPs,  however,  would 
have  access  to  CPNl  only  with  customer  approval.  To  level  the  playing 
field  means  severely  intruding  into  telephone  customers’  privacy  or 
alternatively  precluding  a  BOC  from  reasonably  available  information. 
One  way  to  proceed  would  require  the  BOCs  to  process  their  CPNl  for 
ESPs  upon  demand,  and  for  a  charge,  without  providing  actual  access 
to  the  data.  End-users  would  have  the  right  to  be  left  out  of  any  such 
processing. 

Related  problems  deal  with  timing.  A  Bell  Operating  Company 
should  not  be  able  to  hold  off  approval  and  deployment  of  a  Basic 
Service  Exchange  until  its  own  affiliated  Enhanced  Service  Provider 
is  ready  to  enter  that  particular  service.  Service  elements  should  not 
be  defined  and  priced  to  make  price  discrimination  possible,  nor 
should  a  departure  from  national  service  element  definitions,  or  the 
sequencing  of  introduction,  give  BOC-affiliated  ESPs  a  regional  advan¬ 
tage  over  national  services. 

The  long-range  interest  of  the  Bell  Operating  Companies  is  in  a 
smooth  ONA  system.  To  stall  ESPs  would  be  an  historic  mistake.  AT&T 
dragged  its  feet  on  interconnection  of  its  long-distance  service  rivals, 
and  the  political-legal  process  became  frustrating  enough  to  seek  the 
meat  cleaver  of  divestiture.  If  the  BOCs  were  to  use  interconnection  as 
a  strategic  tool  to  repress  competition,  they  might  be  threatened  in  a 
decade  or  two  by  a  similar  fate,  and  their  exchange  operations  may 
become  organizationally  separated  from  their  transmission  functions. 

Nonetheless,  ONA  by  itself  does  not  guarantee  competition.  It  pro- 
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vides  the  possibility  for  entry,  but  actual  entry  will  depend  on  cost 
and  demand  structures.  No  participant  is  owed  a  living.  Fundamen¬ 
tal  economies  of  scale  remain,  despite  their  declining  weight.  It  is 
possible  that  the  system  will  implode  into  a  much  more  unified  struc¬ 
ture,  as  did  the  old  Bell  System  when  it  overwhelmed  its  indepen¬ 
dent  rivals  under  Theodore  Vail.  Such  a  scenario  is  unlikely,  given 
the  varied  nature  and  sophistication  of  service  vendors  and  large  end- 
users,  which  create  communications  market  too  heterogeneous  for 
one  organization.  The  unified  system  was  appropriate  for  the  indus¬ 
trial  age,  but  is  inadequate  for  an  economy  increasingly  dependent 
on  information  and  services. 

It  can  be  argued,  as  Milton  Mueller  has  done,23  that  open  access 
arrangements  retard  competition  by  making  it  unnecessary  for  carri¬ 
ers  to  duplicate  facilities.  This  objection  does  not  hold  for  software- 
based  networks  without  a  realistic  possibility  to  create  their  own  trans¬ 
mission  network.  Even  for  basic  transport,  ONA  lowers  barriers  to  entry 
because  it  permits  step-wise  entry  rather  than  requiring  all-or-nothing 
entry.  It  will  nonetheless  require  vigilance  to  prevent  oligopolistic 
and  symbiotic  arrangements  to  emerge.  This  is  not  to  suggest  that  a 
significant  backbone  network  will  not  prevail,  particularly  in  local 
distribution.  It  will  play  a  role  as  a  prime  standard  setter.  With  time 
the  system  will  evolve  into  a  loose  federation  of  subnetworks,  and  the 
overall  network  system  will  become  a  composite  of  numerous  sepa¬ 
rate  planning  decisions.  This  probably  has  some  cast  in  terms  of 
efficiency  and  overcapacity,  but  what  is  the  alternative?  Can  there  be 
a  stable  solution  in  economies  that  otherwise  favor  a  market  mecha¬ 
nism  and  that  want  to  stay  on  the  leading  edge  of  technology  and 
applications? 

Other  Consumer  Protection  and 
Universal  Service  Issues 

Regulatory  policy  must  consider  the  likely  effects  of  ONA  on  residen¬ 
tial  users.  These  customers,  many  of  whom  have  little  use  for  ONA 
services,  could  end  up  paying  more  because  unbundling  may  reduce 
revenue  that  has  previously  subsidized  residential  service  or  because 
it  could  permit  bypass  and  other  revenue  diversions.  The  volume  of 
traffic  and  of  revenues,  however,  could  increase.  Presently,  a  residen¬ 
tial  phone  is  used  only  about  twenty-five  minutes  per  day.  An  in- 
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crease  of  usage  by  only  five  minutes  per  day  could  thus  increase  the 
revenue-flow  from  usage-sensitive  charges  by  20  percent,  ona  could 
make  it  possible  to  provide  small  users  with  services  which  in  the 
past  may  have  only  been  available  for  large  users.  New  and  useful 
services  are  likely  to  emerge,  and  the  cost  of  central  office  switching 
could  go  down  as  a  result  of  competitive  incentives.  Such  positive 
effects  are  distant,  while  costs  are  more  immediate.  For  now  it  is  hard 
to  defend  rate  increases  due  to  interconnection  restructuring  if  gen¬ 
eral  ratepayers  service  is  not  directly  and  appreciably  improved. 

ONA  should  not  interfere  with  the  provision  of  universal  service. 
ONA  is  primarily  an  aid  for  access  to  the  network  by  software  or  hard¬ 
ware  networks  and  by  voice  services;  it  does  not  directly  affect  the 
access  of  the  individual  subscriber  to  the  public  network.  However, 
the  ability  to  be  reached  is  as  much  part  of  universal  service  as  the 
ability  to  originate  a  call.  Thus,  if  ONA  results  in  the  emergence  of  a 
system  of  regionally  specialized  protocols  of  exchange  carriers  that 
preclude  access  to  or  from  subscribers  in  other  areas,  then  universal 
service  is  affected.  This  can  be  an  argument  for  basic  national  stan¬ 
dards,  but  it  is  also  an  argument  for  an  even  geographical  spread  of 
ONA-capable  exchanges.  Clearly,  ONA  will  be  implemented  first  and 
foremost  in  major  business  centers.  If  introduction  to  rural  or  de¬ 
pressed  areas  is  slow,  a  further  long-range  differentiation  in  service 
spectrum  from  one  region  to  another  would  become  unavoidable.  For 
many  states  this  would  not  be  acceptable  on  public  policy  grounds. 
They  would  want  to  have  a  say  in  any  arrangement  that  creates  an 
intrastate  service  gap  that  is  not  temporary.  Other  states  may  wish  to 
design  an  industrial  policy  in  which  they  differentiate  themselves  in 
telecommunications  service  capabilities. 

Related  to  this  will  be  the  ability  of  small  independent  telephone 
companies  to  provide  ONA  interconnection.  If  the  smaller  indepen¬ 
dents  are  required  to  offer  ONA  interconnection,  they  may  have  to 
distribute  their  exchange  services  to  larger  independents  or  to  the 
BOCs,  and  this  reliance  on  subcontractors  would  reduce  their  role 
and  their  net  revenues.  States  may  therefore  opt  for  a  subsidy  mecha¬ 
nism.  Local  choice  should  be  encouraged. 
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The  Need  for  Policy  Coordination  and 
Dispute  Resolution 

Friction  will  understandably  develop  in  the  process  of  setting  ONA 
rules.  States  will  not  leave  this  field  because  their  problems  concern 
services  which  they  approve  and  tariff.  Key  to  ONA  is  a  system  of 
dispute  resolution  to  preclude  unnecessary  litigation.  It  is  necessary 
to  create  an  effective,  fast-moving,  broad-based,  and  independent  co¬ 
ordination  mechanism  with  undisputed  legitimacy  for  all  parties,  in¬ 
cluding  regional  subgroups.  There  is  room  for  regional  bodies  to  sup¬ 
port  a  national  one  which  reflects  the  diversity  of  regions.  Some 
common  principles  are  in  the  interest  of  the  states,  since  their  policy 
goals  could  otherwise  be  undermined  by  competition  to  attract  large 
users. 

To  some  orderly  minds  any  variation  from  uniformity  is  heresy.  But 
total  uniformity  looks  better  on  paper  than  in  reality.  A  uniform  sys¬ 
tem,  like  a  convoy,  moves  at  the  speed  of  its  slowest  or  most  obstruc¬ 
tionist  participants.  There  can  be  value  in  inter-BOC  rivalry:  diversity 
can  give  impetus  to  innovation  or  efficiency,  and  economic  rational¬ 
ity  in  a  competitive  system  can  lead  to  convergence  and  coordination 
even  in  the  absence  of  regulatory  requirements. 

Uniformity  is  not  equivalent  to  FCC  preemption.  Agreements  among 
the  states  or  between  the  state  and  federal  levels  can  achieve  the  same 
result.  Preemption  should  be  used  only  after  a  solid  evidentiary  re¬ 
cord  establishes  that  serious  nationwide  harm  is  otherwise  unavoid¬ 
able. 

Many  states  do  not  favor  the  existing  Joint  Board  arrangement  be¬ 
cause  it  leaves  the  FCC  in  the  driver’s  seat.  They  assert  that  local  ex¬ 
change  is  part  of  their  traditional  jurisdiction  and  therefore  require 
parity  at  the  least.  A  coordinating  mechanism  with  a  tripartite  forum 
involving  the  FCC,  the  states,  and  industry  could  consider  many  ONA 
issues.  Others  could  be  delegated  to  two  expert  subgroups: 

(a)  An  intergovernmental  ONA  forum  of  FCC  and  the  states  would  be 
charged  with  coordinating  jurisdictional  policy  interests.  For  exam¬ 
ple,  it  could  define  a  hierarchy  of  uniformity,  establishing  basic  func¬ 
tions  whose  national  uniformity  is  essential  and  others  where  re¬ 
gional  or  local  uniformity  is  desirable.  Its  conclusions  would  be 
certified  by  the  FCC  and  the  states  for  adoption,  if  the  respective  regu¬ 
latory  bodies  so  choose.  Similarly,  state  regulators  might  be  consti- 
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tuted  into  regional  forums,  again  with  FCC  representation. 

(b)  A  private  sector  ONA  forum  would  include  a  balanced  represen¬ 
tation,  including  LECs,  ESPs,  equipment  manufacturers,  and  large  as 
well  as  residential  users.  This  body  would  be  responsible,  in  the  first 
instance,  for  technical  coordination,  standards,  BSE  definitions,  and 
dispute  resolution.  It  would  operate  flexibly  and  informally  rather 
than  be  bound  by  traditional  regulatory  process.  Its  agreements  would 
be  reviewed  by  the  intergovernmental  ONA  forum  and,  again,  certified 
to  the  FCC  and  the  states  for  their  possible  adoption.  If  agreement  is 
not  reached  within  a  specified  and  fairly  brief  period,  an  arbitrator 
would  make  a  recommendation  to  the  intergovernmental  forum;  the 
intergovernmental  ONA  forum  could  make  a  determination  on  issues 
of  great  importance  instead  of  an  arbitrator. 

Outlook 

Because  major  changes  in  U.S.  telecommunications  policy  originated 
under  a  conservative  political  regime,  they  are  often  viewed  as  the 
product  of  American  business  interests.  But  recently,  other  industri¬ 
alized  countries  have  adopted  similar  policies  or  initiated  discus¬ 
sions  on  such  policies.  Perhaps  these  changes  therefore  reflect  more 
fundamental  than  transitory  regime  philosophy.  These  policy  changes 
are  part  of  a  broad  transition  in  public  communications  which  the 
traditional  notion  of  the  public  network — centralized,  closed,  and 
public  spirited  —  is  evolving  into  a  new  one  that  is  decentralized, 
open,  and  privately  motivated.  This  evolving  network  resembles  a 
loosely  interconnected  federation  of  subnetworks,  much  like  the  sys¬ 
tem  prevailing  in  transportation.  Rules  of  interconnection  and  of  ac¬ 
cess  are  critical  in  such  an  environment. 

The  telecommunications  of  the  future  will  thus  resemble  the  rest 
of  our  economic  system.  It  will  be  more  complex  and  perhaps  less 
efficient  than  the  old  system,  but  it  will  reflect  more  accurately  our 
underlying  pluralist  society. 

Where  does  this  leave  future  regulators?  It  would  be  naive  to  ex¬ 
pect  fewer  regulatory  tasks.  Many  disputes  will  probably  become  more 
regulatory  in  nature.  Network  pluralism  raises  many  regulatory  is¬ 
sues,  including:  protecting  interconnection  and  access;  the  relation 
of  telecommunications  policy  to  economic  development  policy;  reg¬ 
ulatory  treatment  of  telephone  carriers  in  their  capacity  as  mass  media; 
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preventing  oligopolistic  behavior  and  cyclical  instability;  establish¬ 
ing  new  mechanisms  for  redistribution;  and  establishing  global  ar¬ 
rangements  to  match  the  global  scope  of  networks. 

The  open  network  concept  is  one  sensible  contribution  to  this  list, 
particularly  for  interconnection  and  industrial  policy.  In  their  capac¬ 
ity  as  mass  media,  ONA  rules  may  require  telephone  companies  oper¬ 
ating  integrated  broadband  networks  to  provide  cable  television  com¬ 
panies  with  access  to  these  telephone  companies’  facilities  and 
bandwidths  as  a  matter  of  right  or  to  use  their  billing  and  collection 
for  pay-per-view  events.  Similarly,  an  ONA  regime  would  prevent  oli¬ 
gopolistic  behavior  by  lowering  barriers  to  entry  for  newcomers.  Open¬ 
ing  the  network  could  shrink  internal  sources  for  subsidy,  thus  rais¬ 
ing  questions  about  substitutes  and  redistribution.  Finally,  the 
openness  of  the  network  exemplified  by  ONA  will  not  stop  at  the  na¬ 
tional  borders.  In  the  long  run  telecommunications  will  transcend 
traditional  notions  of  full  national,  territorial  control  over  electronic 
communications;  they  will  become  archaic  just  as  national  control 
over  the  spoken  and  the  written  word  became  largely  outmoded  in 
Western  democracies. 

Generalized  interconnection  is  unavoidable.  To  defend  centralism 
against  the  forces  of  pluralism  is  quixotic.  Control  of  interconnection 
is  thus  a  key  element  of  regulatory  supervision.  To  attempt  policy 
centralization  is  thus  to  deny  states  any  control  of  future  telecommu¬ 
nications  structures,  an  exclusion  they  are  bound  to  dispute.  Simi¬ 
larly,  for  states  to  fight  the  principle  of  open  interconnection  is  to  tilt 
at  windmills. 

The  logic  of  ONA  is  the  logic  of  federalism.  If  diversity  and  plural¬ 
ism  are  the  FCC  goals — of  services,  competitors  and  options — it  must 
also  view  pluralist  policy  approaches  as  sources  of  strength  rather 
than  weakness.  If  government  noninterference  underlies  deregula¬ 
tion,  the  FCC  should  tread  lightly  on  state  exclusions  and  preemp¬ 
tions.  To  be  result-oriented  in  seeking  preemption  is  extremely  short¬ 
sighted.  Presidents  and  administrators,  commissioners  and  policies 
come  and  go,  but  the  balance  of  the  federal  system  will  continue. 
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The  similarities  and  contrasts  between  international  and  domestic 
telecommunications  raise  both  familiar  and  new  policy  issues.  Both 
markets  are  becoming  increasingly  competitive  and,  in  response,  we 
see  moves  toward  deregulation.  In  both  controversy  rages  about  the 
conditions  under  which  a  firm  with  monopoly  power  should  be  per¬ 
mitted  to  enter  competitive  markets.  Decades  of  inconclusive  debate 
about  whether  telecommunications  carriers  such  as  AT&T  have  used 
revenues  from  their  monopoly  domestic  services  to  subsidize  their 
competitive  services  threaten  to  be  repeated  in  the  international  arena. 

But  the  markets  are  different  in  two  key  respects.  First,  interna¬ 
tional  service  necessarily  requires  cooperation  between  U.S.  and 
foreign  carriers  for  end-to-end  connections.  Typically,  the  foreign 
carrier  is  a  government-owned  postal,  telephone,  and  telegraph  ad¬ 
ministration —  or  PTT  as  we  shall  call  it — that  holds  a  monopoly  of 
both  domestic  and  international  telecommunications.1  Second,  ar¬ 
rangements  for  owning  and  operating  international  telecommunica¬ 
tions  links  —  satellites  and  underseas  cable  —  differ  from  those  for 
domestic  service.2 

In  the  international  arena  the  numerous  issues  that  arise  fall  into 
two  categories:  first,  whether  foreign  PTTs,  by  virtue  of  their  monop¬ 
oly  status,  are  able  to  capture  the  bulk  of  the  gains  from  competition 
among  U.S.  carriers  —  an  area  of  increasing  concern  to  the  Federal 
Communications  Commission  (FCC)  and  other  agencies  concerned 
with  U.S.  foreign  trade  policy;  and  second,  how  to  structure  the  mar¬ 
ket  for  cable  and  satellite  links  to  enhance  the  efficiency  with  which 
international  telecommunications  markets  operate,  while  taking  into 
account  distributional  consequences,  such  as  the  effects  on  less  de¬ 
veloped  countries. 
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To  address  these  issues,  and  to  offer  possible  solutions,  this  essay 
is  divided  into  four  parts.  The  first  discusses  the  “retail”  market. 
This  includes  the  market  structure  for  service  to  commercial,  resi¬ 
dential,  and  other  consumers,  the  nature  of  arrangements  between 
U.S.  carriers  and  foreign  PTTs  for  end-to-end  service,  and  the  conse¬ 
quences  for  U.S.  consumers  and  carriers. 

The  second  deals  with  the  “wholesale”  market — the  supply  of  cable 
and  satellite  circuits  to  carriers  who,  in  turn,  retail  them  to  consum¬ 
ers.  The  supply  of  circuits  is  of  special  concern  because  of  incentives 
for  owners  of  cable  and  satellite  facilities  to  invest  in  excess  capacity 
and  in  other  ways  to  behave  inefficiently.  This  subsection  discusses 
the  growing  role  of  competition,  the  potential  for  deregulation,  and 
the  effects  on  key  players. 

The  third  deals  with  future  integration  of  retail  and  wholesale  mar¬ 
kets  that  can  be  used  to  help  protect  existing  carriers,  especially  mo¬ 
nopolies  held  by  foreign  PTTs,  from  competition,  and  considers  pros¬ 
pects  for  INTELSAT.  The  fourth  tabulates  major  conclusions. 

The  Retail  Market 

The  retail  market  is  important  because  of  concerns  that  foreign  PTTs 
have  stronger  negotiating  positions  than  do  U.S.  carriers  to  reach  agree¬ 
ments  required  for  end-to-end  service  and  that  price  structures  for 
services  do  not  make  the  best  use  of  existing  telecommunications 
facilities  or  send  the  proper  signals  in  planning  new  facilities.  Five 
issues  deserve  particular  attention:  the  structure  and  growth  of  the 
retail  market:  the  nature  of  agreements  with  foreign  PTTs;  the  dispar¬ 
ity  between  the  flow  of  originating  and  terminating  telephone  traffic 
in  the  United  States  that  causes  a  large  outflow  of  dollars:  the  ques¬ 
tion  of  who  gains  from  the  emergence  of  competition  among  U.S. 
carriers;  and  impediments  to  designing  improved  price  structures. 

Market  Structure  and  Growth 

The  rapidly  growing  international  market  includes  “voice”  carriers 
that  provide  telephone  service  and  “record”  carriers  that  primarily 
provide  telex  and  other  hard  copy  services.'*  Although  the  voice  mar¬ 
ket  is  dominated  by  AT&T,  competitors  such  as  Microwave  Communi¬ 
cations,  Incorporated,  International  (MCII),  and  US  Sprint  are  gaining 
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Table  1  U.S.  International  Traffic  1975-86 


1975 

1986 

Average 

Annual 

Percentage 

Change 

Telephone 

Minutes  (millions) 

375.3 

3,998.3 

24 

Revenue  per  minute  from  U.S. 

$2.25 

$1.16 

-6 

Telex 

Minutes  (millions) 

123.2 

375.7 

11 

Revenue  per  minute  from  U.S. 

$2.83 

$2.17 

-2 

Telegraph 

Words  (millions) 

511.3 

201.9 

-8 

Revenue  per  word  from  U.S. 

$0.17 

$0.34 

7 

Source:  FCC,  Industry  Analysis  Division,  Common  Carrier  Bureau,  Trends  in  the  Inter¬ 
national  Communications  Industry  1975-1986  (Washington,  D.C.),  12-13. 


market  share.  While  in  earlier  years  AT&T  had  essentially  all  of  the 
voice  market,  its  revenue  share  for  originating  traffic  had  fallen  to 
about  95  percent  by  1986,  with  MCII  and  US  Sprint  accounted  for 
about  4  percent  and  1  percent  respectively.1 

The  record  market  consists  primarily  of  a  half  dozen  carriers,  now 
in  the  throes  of  merger.  MCI  has  recently  acquired  RCA  Global  Com¬ 
munications  after  earlier  acquiring  Western  Union  International  and, 
at  this  writing,  ITT  Worldcom  may  be  acquired  by  Western  Union  Tele¬ 
graph.  With  these  mergers  85  percent  of  the  record  market  would  be 
held  by  two  entities — the  postmerger  RCA  Globcom  and  WUI  and  the 
postmerger  Western  Union  Telegraph  and  ITT  Worldcom.5 

Table  1  shows  an  annual  average  growth  rate  of  24  percent  in  tele¬ 
phone  minutes  —  more  than  a  tenfold  increase  between  1975  and  1986. 
No  less  striking  is  the  nearly  50  percent  reduction  in  the  average 
revenue  per  minute,  reflecting  rate  reductions  and  the  growing  use  of 
direct  distance  dialing.  The  nearly  four  billion  international  telephone 
minutes  recorded  in  1986  amounted  to  only  about  4  percent  of  the 
ninety-six  billion  minutes  of  domestic  interstate  message  minutes. 
But  the  international  market  is  growing  faster  than  is  the  domestic 
and  will  achieve  greater  relative  importance  with  the  continued  rapid 
growth  of  trade  and  other  relationships  among  countries. 

Table  1  shows  slower  growth  for  telex  and  negative  growth  for  tele- 
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graph,  reflecting  the  stiff  competition  from  alternatives,  like  facsim¬ 
ile  transmission,  and  the  less  favorable  effects  of  technological  ad¬ 
vance  on  record  services.  These  statistics  are  symptomatic  of  industry 
difficulties  that  are  triggering  the  current  merger  movement.  The  tele¬ 
phone  market  is  much  larger  than  the  record  market.6 


Agreements  with  Foreign  ptts 

Competition  among  U.S.  telephone  carriers  has  been  hampered  by 
the  need  to  obtain  operating  agreements  with  foreign  ptts.  PTTs  have 
been  reluctant  to  deal  with  more  than  one  U.S.  telephone  carrier  be¬ 
cause  of  added  facilities  and  administrative  costs.  Nevertheless,  by 
mid-1988  MCI  had  been  able  to  negotiate  agreements  with  some  sixty 
countries  (compared  to  over  200  for  AT&T).  These  agreements  specify, 
among  other  things,  the  revenue  to  be  shared  by  the  carrier  that  origi¬ 
nates  a  call  with  the  other  carrier  for  its  part  in  completing  the  call. 
Payments  are  made  in  accordance  with  the  “accounting  rate,”  which 
generally  is  divided  fifty-fifty  between  the  two  carriers.  Thus,  if  the 
accounting  rate  per  minute  is  $2.50  (as  it  was  for  Brazil  in  1986),  the 
originating  carrier  pays  $1.25  per  minute  to  its  partner  for  complet¬ 
ing  the  call.  The  net  revenue  to  the  originating  carrier  reflects  the 
difference  between  its  “collection”  rate — the  rate  paid  by  its 
customers — and  one-half  of  the  accounting  rate.  In  general  account¬ 
ing  rates  are  changed  less  often  than  are  collection  rates,  largely  be¬ 
cause  accounting  rates  are  regarded  as  a  device  for  splitting  revenues 
between  carriers,  rather  than  reflecting  the  cost  of  using  carriers’ 
facilities. 

Frequently,  the  originating  carrier’s  net  revenue  is  small  because 
the  collection  rate  is  not  much  higher  than  one-half  of  the  accounting 
rate.  Indeed,  for  calls  to  some  countries  the  net  revenue  of  U.S.  carri¬ 
ers  is  negative.  For  example,  in  1986  the  average  per  minute  revenue 
to  U.S.  carriers  for  calls  to  Brazil  was  $1.17  while  their  payment  to 
Brazil  was  $1.25/ 

More  than  offsetting  these  losses  are  the  revenues  that  U.S.  carriers 
receive  for  terminating  traffic  that  originates  in  the  other  country. 
The  negative  revenue  of  $1.6  million  to  U.S.  carriers  for  traffic  to 
Brazil  in  1986  was  much  less  than  the  $33.6  million  they  received 
from  Brazil. 
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Table  2  Collection  Rates  —  Five  Minute  Direct  Dialed  Call 
Converted  to  U.S.  Dollars,  1987 


Standard  Period  Economy  Period 


AT&T 

Foreign 

AT&T 

Foreign 

U.K. (BT) 

5.78 

6.07 

3.49 

4.74 

West  Germany 

6.49 

10.20 

3.87 

10.20 

France 

6.49 

7.75 

3.87 

4.73 

Italy 

6.49 

15.97 

3.87 

12.92 

Spain 

6.49 

16.81 

3.87 

11.52 

Sweden 

6.49 

7.68 

3.87 

5.91 

Switzerland 

6.49 

10.73 

3.87 

8.04 

Source:  FCC,  Industry  Analysis  Division,  Common  Carrier  Bureau,  Comparisons  for 
International  Dial  Service  in  1987  (Washington,  D  C.,  March  1988). 


The  Disparity  in  Traffic  Flows 

Were  outgoing  and  incoming  traffic  perfectly  balanced  for  the  country 
in  question,  the  accounting  rate  would  be  irrelevant.  Regardless  of 
the  level,  each  carrier  would  end  up  with  the  amount  it  receives  from 
customers  (in  local  currency)  as  determined  by  the  collection  rate. 

But  traffic  is  not  balanced.  The  telephone  volume  from  the  United 
States  to  most  countries  exceeds  incoming  traffic.  Moreover,  the  dis¬ 
parity  is  growing.  The  ratio  of  originating  to  terminating  minutes  rose 
from  about  1.3  to  1  in  1975  to  nearly  2.0  to  1  in  1986.  This  disparity 
led  to  a  net  payments  outflow  that  grew  from  about  $69  million  in 
1975  to  nearly  $1.2  billion  in  1986. 8  This  outflow  has  become  a  non¬ 
trivial  item  in  the  U.S.  balance  of  payments  deficit  and,  as  discussed 
later,  a  subject  of  concern  to  the  FCC  and  other  groups. 

Why  does  originating  traffic  exceed  terminating  traffic?  Two  factors 
may  be  at  work:  first,  the  income  elasticity  of  demand  for  originating 
calls  is  greater  than  zero.  Thus,  the  relatively  high  per  capita  income 
in  the  United  States  would  help  to  explain  the  disparity  in  call  origi¬ 
nation,  at  least  for  residential  service.  Second,  U.S.  collection  rates 
are  lower  than  the  dollar  equivalent  of  foreign  collection  rates,  en¬ 
couraging  greater  traffic  origination  in  the  United  States. 

Table  2  shows  collection  rates  for  AT&T  and  the  dollar  equivalents 
for  certain  foreign  countries.  For  all  countries  listed  AT&T’s  rate  is 
lower.  West  Germany  is  notable  because  it  has  a  single  twenty-four- 
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Table  3  Changes  in  Collection  Rates  Five  Minute  Direct 
Dialed  Call — Standard  Period 


Country  Pairs 

Years 

Percentage  Change 
Real  Terms 

U.S.— U.K. 

1979-86 

-48 

U.K.— U.S. 

-50 

U.S. — West  Germany 

1979-87 

-58 

West  Germany — U.S. 

-68 

U.S. — France 

1980-87 

-54 

France — U.S. 

-64 

U.S— Spain 

1979-87 

-58 

Spain — U.S. 

-37 

U.S. — Sweden 

1979-87 

-58 

Sweden — U.S. 

-56 

U.S. — Switzerland 

1979-87 

-59 

Switzerland — U.S. 

-63 

Source:  Eurodata  Foundation,  Eurodata  Yearbook,  London,  1979-87;  AT&T  Tariff  Fil¬ 
ings.  Data  taken  from  ongoing  Rand  study  on  international  telecommunications  funded 
under  grants  from  the  National  Science  Foundation  and  the  Markle  Foundation. 


hour  rate  to  the  United  States,  discouraging  further  the  origination  of 
calls  from  that  country  during  off-peak  periods.  Of  course,  these  com¬ 
parisons  are  affected  by  fluctuations  in  the  dollar  exchange  rate.  But 
1981  data  show  similar  differences,  suggesting  chronically  higher  for¬ 
eign  collection  rates.9 

Why  is  the  disparity  increasing?  This  is  harder  to  explain.  If  U.S. 
collection  rates  were  falling  faster  (or  rising  more  slowly)  than  for¬ 
eign  rates,  this  phenomenon  would  be  easily  understandable.  How¬ 
ever,  available  evidence  does  not  suggest  that  U.S.  collection  rates 
(for  the  business  day  or  “standard”  time  period)  have  generally  fallen 
faster  in  real  terms  than  those  elsewhere.  Table  3  shows  the  percent¬ 
age  change  for  six  country  pairs  during  the  years  shown.  These 
changes  are  based  on  local  currency  rates  (in  recognition  that  foreign 
call  originators  pay  in  local  currency,  not  in  dollars)  adjusted  by  na¬ 
tional  price  deflator  indexes.  Except  for  Spain,  real  reductions  in  rates 
for  other  countries  listed  have  been  about  as  great  or  greater  than  for 
AT&T. 

One  possible  explanation  for  the  disparity  between  traffic  flows  is 
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that  U.S.  carriers  have  adopted  a  low-period  economy  rate,  in  addi¬ 
tion  to  a  higher  discount  rate  and  a  still  higher  standard  rate,  while 
many  countries  have  not  followed  suit.  In  a  recent  survey  of  nine 
countries,  only  the  United  Kingdom,  France,  and  Japan  adopted  econ¬ 
omy  rates,  and  West  Germany  has  only  a  single  twenty-four-hour  rate.10 
Economy  rates,  introduced  by  AT&T  in  1982,  may  have  stimulated  a 
substantial  amount  of  calling  from  the  United  States. 

Why,  however,  does  AT&T  (and  other  U.S.  carriers)  offer  deeply  dis¬ 
counted  economy  rates  if  foreign  correspondents  do  not  follow  suit? 
Leading  possibilities,  elaborated  below,  are  that  the  economy  rate  may 
be  offered  in  exchange  for  more  favorable  operating  agreements  with 
PTTs  than  would  otherwise  be  negotiated,  and  rate-of-return  regula¬ 
tion  of  AT&T  encourages  its  adoption  of  discount  prices  as  well  as 
generally  lower  outbound  prices. 

Who  Gains  from  Competition 

Many  have  expressed  concerns  that  competition  among  U.S.  carriers, 
combined  with  monopoly  bottlenecks  at  the  foreign  end,  causes  much 
of  the  gain  that  would  otherwise  arise  from  competition  to  be  shifted 
to  foreigners.  For  example,  one  might  expect  U.S.  carriers  to  compete 
in  offering  attractive  accounting  rates  in  negotiating  operating  agree¬ 
ments  with  PTTs.  To  gain  entry  against  an  incumbent  U.S.  carrier,  a 
newcomer  might  offer  the  PTT  a  higher  accounting  rate.  But  if  this 
happens,  competing  U.S.  carriers  could  be  “whipsawed”  by  monop¬ 
oly  PTTs  into  agreeing  to  accounting  rates  collectively  unfavorable  to 
themselves,  with  much  of  the  gains  from  competition  among  U.S. 
carriers  going  to  the  foreign  PTTs. 

It  is  for  this  reason  that  the  FCC  imposes  an  international  settle¬ 
ments  policy  in  the  voice  market.  If  a  U.S.  carrier  negotiates  a  new 
accounting  rate  with  a  foreign  administration,  it  must  announce  the 
proposed  change  to  its  competitors  before  the  change  can  take  effect. 
Other  carriers  have  a  specified  time  within  which  they  may  object  on 
grounds  of  whipsawing.  Objections  have  been  occasionally  filed,  but 
not  sustained  by  the  FCC,  to  proposed  accounting  rate  changes.  Gen¬ 
erally,  accounting  rate  adjustments  are  downward,  rather  than  up¬ 
ward,  and  they  are  usually  applied  to  all  U.S.  carriers  after  being 
negotiated  by  one.  Thus,  for  most  countries  U.S.  carriers  face  a  uni¬ 
form  accounting  rate. 
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Table  4  Market  Share  of  MCII,  1986 


Originating  Calls 
(percentage  revenue  share) 

Terminating  Calls 
(percentage  revenue  share) 

United  Kingdom 

9.1 

11.1 

Japan 

1.5 

0.0 

France 

6.1 

1.7 

Italy 

1.7 

0.3 

Taiwan 

8.6 

3.4 

Brazil 

19.4 

22.3 

Hong  Kong 

8.5 

9.7 

Australia 

8.4 

15.7 

Switzerland 

0.2 

0.0 

Greece 

16.6 

27.1 

Netherlands 

1.2 

0.0 

Source:  FCC,  Trends  in  International  Communications,  36-37. 


However,  the  FCC’s  policy  does  not  fully  protect  against  whipsaw¬ 
ing  because  accounting  rates  are  not  the  only  levers  available  in  nego¬ 
tiations.  The  terms  of  operating  agreements  about  termination  of  traffic 
in  the  United  States  is  critically  important  to  U.S.  carriers.  As  noted 
earlier,  a  carrier  may  make  little  money  and  may  even  take  losses  on 
its  originating  traffic  because  of  high  accounting  rates,  but  these  same 
high  accounting  rates  may  ensure  substantial  net  revenues  if  the  car¬ 
rier  gets  return  traffic.  Thus,  competing  carriers  may  be  willing  to 
lower  their  collection  rates  in  order  to  get  favorable  operating  agree¬ 
ments  for  return  traffic.  The  PTTs  unambiguously  gain  if  U.S.  collec¬ 
tion  rates  fall  (with  constant  accounting  rates)  since  the  volume  of 
the  PTTs’  terminating  traffic,  and  their  revenues,  from  the  United  States 
would  rise. 

As  a  reflection  of  bargaining  outcomes,  table  4  shows  wide  varia¬ 
tions  in  MCll’s  market  shares  for  originating  and  terminating  traffic. 
In  1986  it  originated  traffic  to  Japan  while  getting  none  in  return,  but 
it  got  more  than  a  proportionate  share  of  return  traffic  from  the  United 
Kingdom  and  Brazil. 

Foreign  PTTs  reap  much  of  the  benefit  of  increasing  competition  on 
the  U.S.  side  for  several  reasons:  PTTs  retain  relatively  high  collection 
rates  that  generate  high  profits  (in  local  currency)  and  restrict  the 
flow  of  their  originating  traffic  and,  thus,  payments  for  terminating 
traffic  to  U.S.  carriers;  high  accounting  rates  increase  their  revenues 
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from  traffic  they  terminate  from  the  United  States;  and  the  benefits  of 
competition  to  U.S.  consumers  are  limited  since  high  accounting  rates 
restrict  the  degree  to  which  U.S.  carriers  can  lower  their  collection 
rates. 

In  response  the  FCC  has  been  “increasingly  concerned  about  the 
dramatic  changes  in  traffic  distribution  and  net  revenue  flows  that  we 
have  seen  may  adversely  affect  U.S.  consumers  by  raising  the  cost, 
and  eventually  the  price  of  international  telecommunications  services 
originating  and  terminating  in  the  United  States.”  Accordingly,  it  is¬ 
sued  a  notice  of  inquiry  in  March  1988  to  seek  recommendations 
about  “what,  if  any  action  this  Commission  should  propose  to  lower 
international  accounting  rates.”11 

The  FCC  would  likely  face  charges  of  undue  intrusion  into  private 
business  relationships  if  it  sought  unilaterally  to  reduce  accounting 
rates.  In  addition,  even  if  it  succeeded  in  reducing  these  rates,  the 
results  might  be  counterproductive.12  Moreover,  competition  at  the 
U.S.  end  is  not  the  only  factor  that  has  caused  the  problems  noted  by 
the  FCC.  The  disparity  in  traffic  flows  and  the  net  dollar  outflow  be¬ 
came  significant  long  before  competition  emerged  in  international 
telephone  service  in  the  mid-1980s.  AT&T  rate-of-return  regulation 
may  be  a  longer-term  factor  responsible  for  these  phenomena. 

Under  rate-of-return  regulation,  the  firm's  prices  are  designed  to 
cover  its  revenue  requirements.  These  include  properly  incurred  op¬ 
erating  costs  and  depreciation,  plus  a  “fair”  or  “authorized”  rate  of 
return  to  cover  its  cost  of  capital  imbedded  in  its  “rate  base,”  which 
consists  of  its  undepreciated  plant  and  equipment.  Although  rate-of- 
return  regulation  has  been  criticized  for  weakening  the  incentives  of 
the  firm  for  efficient  behavior,  as  elaborated  below,  regulation  may 
nevertheless  force  the  firm  to  set  lower  prices  than  it  would  in  the 
absence  of  regulation. 

AT&T’s  prices  for  international  and  domestic  service  are  not  regu¬ 
lated  separately.  Rather,  international  and  domestic  operations  are 
combined  to  determine  whether  AT&T  is  earning  more  than  its  author¬ 
ized  rate-of-return  (currently  12.2  percent).  But  the  absence  of  sepa¬ 
rate  international  regulation  does  not  mean  that  AT&T  necessarily  sets 
prices  to  maximize  profits  in  that  market.  For  the  higher  its  interna¬ 
tional  prices  (up  to  the  profit-maximizing  point),  the  higher  would  be 
its  overall  net  revenues,  and  the  more  likely  it  would  exceed  its  au¬ 
thorized  rate-of-return.  Thus,  prices  are  probably  lower  in  both  inter- 
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national  and  domestic  markets  than  they  would  in  the  absence  of 
regulation.13 

But  these  price-lowering  effects  on  AT&T  may  reduce  its  bargaining 
power  vis-a-vis  government-owned  PTTs  that  do  not  face  the  same 
regulatory  constraints.  The  objectives  of  PTTs  and  the  constraints  they 
face  are  not  clear.  But  it  is  safe  to  assume  that  they  seek  to  earn  high 
profits  in  part,  at  least,  to  help  subsidize  domestic  telecommunica¬ 
tions  and  postal  services.  The  integrated  nature  of  many  PTTs  facili¬ 
tates  such  cross  subsidization.  Moreover,  a  large  net  inflow  of  dollars 
is  regarded  as  a  strong  plus  when  the  PTT  seeks  approval  for  new 
investment  plans.  Free  of  explicit  regulatory  constraints,  the  PTT  could 
more  credibly  threaten  to  increase  its  collection  rate  (or  to  reduce  it 
by  less)  than  can  AT&T.  For  example,  the  PTT  might  extract  a  higher 
accounting  rate  in  return  for  not  increasing  its  collection  rate,  or  AT&T 
might  offer  an  economy  collection  rate,  noted  earlier,  in  return  for  a 
lower  accounting  rate. 

In  short,  the  disproportionate  share  of  the  PTT  gains  may  arise  not 
only  from  competition  among  U.S.  carriers  but  also  from  rate-of-return 
regulation  of  AT&T. 

International  Price  Structures 

In  addition  to  the  overall  level  of  prices,  the  structure  of  prices  is 
important  in  affecting  the  use  of  existing  facilities  and  the  level  of 
planned  investment.  Generally,  prices  should  be  set  at  relatively  high 
levels  during  peak  traffic  periods  to  reduce  demand  when  capacity  is 
strained  and  set  at  low  levels  during  off  peak  periods  when  circuits 
would  otherwise  lie  idle.  It  is  generally  true  that  peak  and  off-peak 
collection  rates  lead  to  better  use  of  these  resources  than  does  a  sin¬ 
gle  twenty-four-hour  rate.  A  three-tier  collection  rate,  including  the 
economy  rates  charged  by  U.S.  carriers,  is  probably  better  still.  But 
few  foreign  PTTs,  as  noted  earlier,  have  adopted  a  three-tier  structure. 

Moreover,  adopting  such  a  structure  is  difficult  unless  accounting 
rates  also  vary  with  traffic  conditions.  For  example,  U.S.  carriers 
would  be  more  willing  to  adopt  a  low  economy  collection  rate  if  the 
accounting  rate  for  calls  during  that  period  were  commensurately 
reduced.  More  generally,  accounting  rates  should  be  lowered  and  re¬ 
structured  to  reflect  the  cost  of  network  use  rather  than,  as  today, 
being  a  way  to  divide  revenues  between  carriers.14 
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The  root  impediment  to  adopting  this  reform,  as  well  as  reducing 
and  restructuring  foreign  collection  rates,  is  the  foreign  monopoly 
bottleneck.  It  is  in  the  U.S.  interest,  and  in  the  interest  of  foreign 
telecommunications  users,  that  foreign  markets  be  opened  to  compe¬ 
tition.  Possibilities  for  encouraging  liberalization  are  discussed  below. 

The  Wholesale  Market 

Arrangements  through  which  telecommunications  circuits,  by  sat¬ 
ellite  and  underseas  cable,  are  supplied  to  these  carriers  contrast  with 
the  behavior  of  carriers  which  serve  end  users.  This  wholesale  mar¬ 
ket  suggests  serious  economic  inefficiencies.  Equally  important  are 
issues  concerning  the  ground  rules  under  which  competition  should 
be  allowed  and  possible  institutional  changes  needed  to  provide  sat¬ 
ellite  circuits  competitively.  Different  countries  will  be  differentially 
affected  by  changes  in  market  structure.  A  group  of  issues  merit 
attention:  institutional  arrangements  for  owning  and  using  circuits; 
investment  plans  and  the  problem  of  excess  capacity;  FCC  regulation 
of  circuit  suppliers;  competition  and  changes  in  market  structure; 
the  future  of  the  International  Telecommunications  Satellite  Organi¬ 
zation  (INTELSAT);  and  effects  of  market  structures  on  less  developed 
countries. 

Arrangements  for  Ownership  and  Use 

Subject  to  regulatory  approval,  decisions  about  the  use  of  particular 
technologies  for  domestic  services  and  about  whether  to  own  or  lease 
are  left  to  the  carriers.  Rate-of-return  regulation  may  bias  choices  to¬ 
ward  excess  investment  in  general,  as  discussed  below.  But  there  is 
no  presumption  that  choices  among  technologies  of  equal  capital  in¬ 
tensity  are  biased — -for  example,  that  AT&T  uses  too  few  satellite  cir¬ 
cuits  relative  to  terrestrial  circuits. 

The  international  arena  is  different  because  carriers  cannot  choose 
freely  among  facilities.  U.S.  and  foreign  carriers  jointly  own  under¬ 
sea  cables.  But  carriers  are  not  permitted  to  construct  and  orbit  satel¬ 
lites  for  their  own  use  or  to  lease  or  buy  satellite  circuits  from  alterna¬ 
tive  suppliers.15  Rather,  they  may  procure  satellite  circuits  only  from 
INTELSAT,  a  cooperative  of  more  than  110  member  states  that  invest  in 
the  global  “space  segment” — the  satellites  and  associated  ground  con- 
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trol  facilities — covering  the  Atlantic,  Pacific,  and  Indian  Ocean 
basins.16  INTELSAT  launched  its  first  “Early  Bird”  satellite  in  1965.  By 
early  1988  it  had  a  global  network  of  thirteen  far  more  advanced  sat¬ 
ellites  with  over  1700  pathways  supplying  telephone,  data,  and  tele¬ 
vision  services  to  some  160  countries  and  territories.  Except  for  a 
number  of  separate  regional  and  transborder  systems,  and  the  Soviet 
INTERSPUTNIK  system,  INTELSAT  holds  a  monopoly  in  providing  inter¬ 
national  satellite  links. 

To  demonstrate  success  with  pioneering  satellite  technology,  and 
goaded  by  its  race  with  the  Soviets,  the  United  States  was  anxious  in 
the  early  1960s  to  respond  to  worldwide  telecommunications  needs. 
Consequently,  it  led  efforts  to  establish  INTELSAT  as  an  important  in¬ 
gredient  of  U.S.  foreign  policy.  This  approach  required  a  single  sys¬ 
tem  and  global  cost  averaging  in  which  participants  would  share  the 
cost  of  the  system  in  proportion  to  their  use.  This  approach  was  re¬ 
garded  as  superior  to  piecemeal  use  of  satellites  in  separate  regions 
of  the  world  —  the  way  that  cables  are  owned  and  operated.  Espe¬ 
cially,  less  developed  countries  were  seen  to  benefit  because  their 
costs  through  a  cost-averaged  global  system  were  presumed  to  be  lower 
than  otherwise. 

Many  countries  are  represented  in  INTELSAT  by  their  PTTs,  who  are 
signatories  to  the  INTELSAT  agreement  that  delineates  the  rights  and 
obligations  of  members.  The  situation  is  more  complicated  for  the 
United  States,  however,  because  of  its  multiplicity  of  carriers.  To  rep¬ 
resent  the  United  States  Congress  established  the  Communications 
Satellite  Corporation  (Comsat)  as  a  private  for-profit  organization.  It 
is  the  sole  U.S.  investor  in  INTELSAT  and  the  monopoly  supplier  of 
INTELSAT  circuits  to  U.S.  carriers  and  other  U.S.  users.17  Thus,  while 
carriers  in  other  countries  deal  directly  with  INTELSAT  and  share  the 
costs  as  signatories,  all  U.S.  users  must  use  Comsat  for  access  to 
INTELSAT  circuits. 

Investment  Plans  and  Excess  Capacity 

Both  satellite  and  cable  systems  are  enjoying  rapid  technological  ad¬ 
vance,  and  ambitious  investments  are  planned  into  the  1990s.  In  the 
past  satellites  provided  the  only  practical  means  for  transmitting  tele¬ 
vision  signals  across  oceans,  while  coaxial  cable  was  the  only  practi¬ 
cal  alternative  to  satellites  for  transmitting  voice  and  data.  The  devel- 
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opment  of  fiber  optic  cable  is  a  dramatic  advance.  Leading  examples 
include: 

-The  TAT- 8  cable  planned  for  completion  in  early  1989  is  to  connect 
the  United  States  with  the  United  Kingdom  and  France.  Owned  by 
AT&T  and  other  U.S.  and  foreign  carriers,  its  maximum  theoretical 
capacity  of  37,800  voice-grade  circuits  is  about  equal  to  total  voice- 
grade  cable  and  satellite  demand  estimated  for  1990  between  the 
United  States  and  Western  Europe.  The  cost  per  circuit  for  TAT -8  is 
estimated  at  less  than  one  half  that  of  its  immediate  predecessor, 
the  coaxial  TAT-7.18 

-A  TAT-9  cable,  also  owned  by  the  carriers,  is  to  be  completed  as 
early  as  1991  and  will  connect  the  United  States  and  Canada  with 
the  United  Kingdom,  France,  and  Spain.  Its  capacity  is  to  be  twice 
that  of  TAT-8 ,  at  an  estimated  increase  in  total  cost  of  only  20  percent. 
-A  “private”  cable  system  “Market  Link”  is  to  consist  of  two  cables. 
The  first,  PTAT-1,  is  planned  for  operation  between  the  United  States 
and  the  United  Kingdom  in  1989,  with  capacity  estimated  to  be  at 
least  as  great  as  that  of  TAT-9.  The  second,  PTAT-2,  may  be  completed 
in  1992. 

-The  HAW-4/TPC-3  cable,  owned  by  U.S.  and  foreign  carriers,  is 
planned  for  completion  in  1989  for  service  between  the  United  States 
and  Japan  via  Hawaii.  Its  capacity,  equal  to  that  of  TAT-8,  is  about 
five  times  the  voice-grade  traffic  carried  by  INTELSAT  in  the  Pacific 
Ocean  region  in  1986.  This  cable  will  connect  with  other  fiber  optic 
links  to  serve  Korea,  Hong  Kong,  Taiwan,  the  Philippines,  and  Guam. 
-The  North  Pacific  Cable — a  private  cable  like  ptat-1  —  is  planned 
for  completion  in  1991  between  the  United  States  and  Japan,  with  a 
branch  to  Alaska. 

These  new  cables  will  offer  lower  circuit  costs  and  higher  quality 
digital  service  than  available  with  earlier  coaxial  cables.  Moreover, 
they  will  compete  with  INTELSAT  on  high-density  routes  that  generate 
a  large  percentage  of  Intelsat’s  revenues. 

These  developments  have  not  deterred  INTELSAT  from  an  ambitious 
future  program.  Following  the  current  INTELSAT  V  and  VA  satellite 
series — with  two  spacecraft  yet  to  be  launched — INTELSAT  has  in¬ 
vested  in  five  much  larger  INTELSAT  vis.  Each  INTELSAT  VI  has  a  theo¬ 
retical  maximum  capacity  of  about  120,000  circuits,  or  more  than 
three  times  the  capacity  of  TAT-8.  In  addition,  the  FCC  has  condition- 
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ally  approved  eight  international  satellite  applications  for  systems  to 
operate  separately  from  INTELSAT.  Under  current  FCC  policy  they  will 
be  restricted  in  competing  with  INTELSAT  (and  cable)  by  carrying  only 
nonswitched  traffic.  Thus,  they  are  prohibited  from  carrying  message 
telephone  traffic  that  constitutes  the  bulk  of  the  international  (as  well 
as  the  domestic)  telecommunications  market.19 

Of  course,  one  should  not  simply  subtract  the  expected  traffic  from 
the  maximum  theoretical  capacity  of  the  satellite  and  call  the  differ¬ 
ence  “excess.”  A  satellite  accessed  by  many  earth  stations  has  a  lower 
capacity  than  one  accessed  by  few  because  of  a  drop  in  transponder 
efficiency.  Bottlenecks  can  arise  in  the  provision  of  certain  services 
even  if  overall  capacity  is  sufficient.  Reserves  are  also  important  to 
help  protect  against  launch  and  other  failures.  System  planning  in¬ 
volves  balancing  the  value  of  reserve  capacity  against  the  cost  of  main¬ 
taining  that  capacity. 

Taking  this  need  for  balance  into  account,  many  nevertheless  are 
concerned  that  the  system,  especially  with  the  INTELSAT  vis,  faces 
excess  capacity.  According  to  Comsat: 

The  decision  to  procure  the  INTELSAT  Vis  in  1982  was  clearly  rea¬ 
sonable  at  the  time.  In  particular,  the  capacity  of  the  satellites  was 
based  on  then-current  traffic  projections  which  were  done,  not  by 
Comsat  and  INTELSAT,  but  by  the  USlSCs  (United  States  International 
Service  Carriers)  in  conjunction  with  their  foreign  correspondents. 
These  projections,  however,  proved  to  be  far  too  optimistic,  and 
they  have  been  revised  sharply  downward  several  times  since  the 
procurement  was  made.  Unfortunately,  it  was  impossible  to  down¬ 
size  the  satellites  to  match  the  declining  projections.  As  a  result, 
the  INTELSAT  VI  satellites  have  more  capacity  than  usage  patterns 
now  projected  dictate.20 

The  overly  optimistic  traffic  projections  to  which  Comsat  refers  are 
illustrated  in  table  5,  which  shows  a  dramatic  drop  in  AT&T’s  forecast 
of  its  future  cable  and  satellite  traffic  between  the  United  States  and 
Western  Europe.  In  November  1984  AT&T  had  estimated  that  traffic 
would  grow  by  nearly  17  percent  annually  to  exceed  36,000  circuits 
by  1991.  But  a  January  1987  forecast  disclosed  a  lower  growth  rate 
—  about  10  percent  —  so  that  the  total  for  1991  was  only  about  two- 
thirds  of  the  previous  estimate. 

More  generally,  worldwide  demand  for  INTELSAT  circuits  has  been 
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Table  5  AT&T  Voice  Grade  Circuit  Forecasts  (thousands  of  circuits) 
U.S. -Western  Europe 


1986 

1987 

1988 

1989 

1990 

1991 

Forecast  November  1984* 

17.0 

19.5 

22.9 

26.8 

31.3 

36.6 

Forecast  January  1987** 

15.1  16.5 

(Actual) 

18.2 

19.9 

22.0 

24.3 

*  FCC Report  and  Order,  50  Fed.  Reg.  34813  at  34826  (August  28,  1985). 
**  Information  filed  by  AT&T  in  FCCCC  Docket  No.  87-67  (May  11,  1987). 


chronically  overestimated.  For  example,  the  number  of  circuits  esti¬ 
mated  four  years  in  advance  for  year-end  1985  was  about  55,000.  The 
actual  figure  at  year-end  1985  was  about  40,000  circuits,  a  26  percent 
shortfall.  At  the  beginning  of  1987  INTELSAT  estimated  56,000  cir¬ 
cuits  by  year-end  1987,  but  the  actual  figure  for  year-end  1987  was 
only  48,000,  a  shortfall  of  14  percent.21  Other  evidence  suggests  that 
such  substantial  excess  has  chronically  existed  in  international 
facilities.22 

INTELSAT’S  overly  optimistic  traffic  projections  is  due  partly  to  the 
way  costs  are  shared  among  members.  Each  member  pays  a  percent¬ 
age  of  INTELSAT’S  worldwide  total  cost  roughly  in  proportion  to  its 
use.  If  Carrier  X  is  responsible  for  5  percent  of  the  worldwide  use  of 
INTELSAT  voice  grade  circuits,  it  would  pay  5  percent  of  total  global 
cost,  even  if  its  traffic  is  concentrated  in  one  ocean  basin. 

To  illustrate  the  problem  posed  by  this  arrangement,  suppose  that 
Carrier  X,  using  5  percent  of  INTELSAT’S  circuits,  estimates  a  doubling 
of  its  traffic  during  a  future  period  while  all  other  INTELSAT  partici¬ 
pants  estimate  that  their  traffic  will  remain  constant.  To  accommo¬ 
date  this  expected  growth  INTELSAT  builds  a  larger  system,  with  a  cost 
increase  of,  say,  5  percent.  But  suppose  the  carrier’s  traffic  remains 
constant  rather  than  doubling,  while  other  carriers’  traffic  remains 
constant  as  projected.  Carrier  X  bears  only  5  percent  of  the  cost  in¬ 
crease  while  other  users  bear  the  remaining  95  percent.  Given  future 
uncertainties,  and  the  possible  disruptions  of  real  capacity  shortages, 
carriers  have  an  incentive  to  err  on  the  high  side,  since  each  bears 
only  a  small  portion  of  the  cost  of  doing  so. 

Knowing  this,  it  might  seem  that  carriers  would  coordinate  their 
plans  to  avoid  imposing  on  one  another  the  costs  of  erroneous  traffic 
projections.  The  small  portion  of  total  cost  that  most  members  bear 
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makes  this  difficult  to  practice.  While  Comsat  has  a  large  usage  share 
of  about  22  percent,  and  the  United  Kingdom  the  second  largest  share 
of  about  14  percent,  more  than  ninety  countries  have  shares  of  less 
than  1  percent. 

In  two  ways  the  ownership  and  cost-sharing  arrangements  for  cable 
differ  from  those  of  INTELSAT.  First,  the  number  of  carriers  sharing 
ownership  of  a  particular  cable  is  much  smaller.  Participants  are  gen¬ 
erally  those  within  the  region  in  which  the  cable  operates.  For  exam¬ 
ple,  the  transatlantic  tat-8  cable  is  owned  by  some  twenty-eight  car¬ 
riers,  including  AT&T,  other  U.S.  carriers,  Canada’s  Teleglobe,  and 
Western  European  ptts — a  smaller  membership  than  included  in  In¬ 
telsat’s  worldwide  system.23  If  a  carrier  overestimates  its  traffic  pro¬ 
jections,  and  a  larger  cable  than  needed  is  built,  the  carrier  bears  a 
larger  portion  of  the  excessive  cost  than  that  in  INTELSAT. 

Second,  participation  by  a  carrier  in  cable  ownership  is  defined  in 
terms  of  its  share  of  cable  capacity,  not  by  its  share  of  usage.  A  carrier 
may  sell  or  lease  portions  of  its  share  (subject  to  FCC  approval  for  U.S. 
carriers],  but  it  cannot  reduce  its  cost  share  simply  by  reducing  its 
usage.  Thus,  if  cable  circuit  costs  are  higher  than  carriers  expect, 
perhaps  because  of  its  excess  capacity,  they  cannot  reduce  costs  to 
themselves  by  reducing  their  usage. 

The  preceding  illustrates  only  one  of  several  factors — Intelsat’s 
organizational  structure — that  contribute  to  excess  capacity.  Others 
involve  the  perverse  incentives  created  by  FCC  regulation  of  Comsat 
and  AT&T,  treated  immediately  below,  and  the  possible  desire  of  carri¬ 
ers  to  hold  excess  capacity  to  discourage  competitive  entry. 

Regulation  by  the  FCC 

The  FCC  imposes  rate-of-return  regulation  on  Comsat  and  AT&T.  More¬ 
over,  until  recently  it  required  AT&T  to  procure  from  Comsat  enough 
circuits  so  that  the  proportion  of  satellite  circuits  to  total  circuits 
used  by  AT&T  would  not  fall  below  levels  specified  by  the  FCC. 

Although  regulated  prices  may  be  lower  than  unregulated  prices, 
the  “cost  plus”  character  of  rate-of-return  creates  perverse  incentives. 
To  the  extent  that  the  regulated  firm  can  pass  on  to  customers  what¬ 
ever  additional  costs  it  incurs,  and  must  also  pass  on  whatever  cost 
savings  it  achieves,  its  incentives  for  efficient  operation  are  blunted. 
To  determine  accurately  the  reasonableness  of  costs  incurred  by  the 
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firm  and  the  degree  to  which  the  firm  should  be  rewarded  for  efficiency 
requires  a  depth  of  knowledge  and  wisdom  utterly  beyond  the  capa¬ 
bilities  of  regulators. 

One  of  the  most  controversial  areas  in  telecommunications  policy 
is  whether  the  FCC  should  adopt  an  alternative  to  rate-of-return  regu¬ 
lation  for  AT&T,  such  as  imposing  price  caps.  Under  price  cap  regula¬ 
tion  the  firm  would  be  free  to  reap  whatever  profits  it  could,  subject 
to  the  requirement  of  providing  specified  services  at  prices  that  do 
not  exceed  predetermined  ceilings.  The  firm  would  have  stronger 
incentives  to  minimize  costs  for  whatever  output  it  produces.  This 
approach  also  poses  problems,  such  as  adjusting  the  ceilings  appro¬ 
priately  to  take  into  account  general  inflation  and  productivity  in¬ 
creases  and  assuring  that  service  quality  does  not  suffer. 

Rate-of-Return  Regulation 

Perhaps  nowhere  are  the  difficulties  posed  by  rate-of-return  regula¬ 
tion  better  illustrated  than  in  the  history  of  Comsat.  Comsat  has  per¬ 
sistently  earned  profits  in  excess  of  its  authorized  rate-of-return,  while 
the  FCC’s  oversight  has  operated  with  long  delays  and  much  uncer¬ 
tainty.  The  first  rate  proceeding,  started  in  1965,  ran  to  nine  years  of 
hearings,  delays,  and  some  20,000  pages  of  testimony  before  the 
record  was  closed.24  Nearly  two  more  years  elapsed  before  the  FCC 
reached  a  decision  in  late  1975.  Its  decision  was  then  stayed,  pend¬ 
ing  a  two-year  court  review,  after  which  Comsat  filed  a  petition  for  a 
rehearing. 

With  these  delays  and  years  of  litigation  the  FCC  and  Comsat  nego¬ 
tiated  a  settlement  in  1978.  Comsat’s  authorized  rate-of-return  was 
set  at  11.48  percent,  with  an  additional  1  percent  allowed  were  Com¬ 
sat  able  to  demonstrate  “internal  efficiencies  and  economies.”25  Com¬ 
sat  also  agreed  to  reduce  its  tariff  for  voice-grade  circuits  by  about  45 
percent,  and  to  refund  to  its  customers  more  than  $100  million,  in¬ 
cluding  interest,  held  in  escrow  pending  settlement  of  the  case. 

But  technological  developments  and  traffic  growth  exceeded  esti¬ 
mates  made  during  the  rate  case,  resulting  in  actual  rates  of  return  for 
the  years  1979-82  four  to  six  percentage  points  above  the  upper- 
bound  authorized  level  of  12.48  percent.26  Comsat  voluntarily  re¬ 
duced  tariffs  in  1979  and  in  later  years.  Even  so,  Comsat  continued  to 
earn  returns  over  the  allowed  level.  In  response  the  FCC  instituted  a 
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new  investigation  in  1985.  Two  years  later,  in  early  1988,  it  ordered 
Comsat  to  refund  $37  million,  including  interest,  to  its  customers. 

This  regulatory  regime  creates  perverse  incentives.  Were  Comsat 
unregulated,  it  would  presumably  seek  to  maximize  profits.  Comsat 
would  have  incentives  to  minimize  its  costs  for  any  given  level  of 
sales,  since  it  could  keep  earned  profits.  But  it  has  not  been  free 
simply  to  maximize  profits.  After  long  delays  it  has  been  required  to 
refund  millions  of  dollars  because  of  past  excessive  profits.  While 
Comsat  has  persistently  been  able  to  earn  a  return  in  excess  of  the 
allowable  return,  its  return  has  been  less  than  that  of  a  profit  maxi¬ 
mizer  (especially  since  Comsat  has  been  virtually  guaranteed  a  por¬ 
tion  of  AT&T’s  traffic  because  of  circuit  loading  constraints  discussed 
below). 

Subject  even  to  loose  constraint,  a  firm  must  consider  the  effect  of 
its  earnings  on  regulatory  pressures.  It  makes  a  difference  whether 
the  rate-of-return  is,  say,  20  percent  rather  than  14  percent,  if  the 
maximum  authorized  is  12.48  percent.  The  greater  the  excess,  the 
greater  is  the  likelihood  of  regulatory  response,  triggered  in  part  by 
complaints  from  the  firm’s  customers.  Thus,  the  firm  may  continue 
with  a  chronically  excess  return  so  long  as  the  return  is  not  so 
large  that  the  complaints  and  outside  pressures  become  irresistible.-' 

With  the  actual  rate-of-return  above  the  authorized  level,  and  the 
authorized  level  surely  no  lower  than  Comsat’s  actual  cost  of  capital 
(if  mountains  of  testimony  are  to  be  believed),  Comsat’s  actual  return 
has  been  above  its  cost  of  capital.  This  has  encouraged  Comsat  to 
expand  its  rate  base  because  it  earned  the  difference  between  its  ac¬ 
tual  return  and  its  cost  of  capital  on  the  additional  amount.28  As  the 
single  largest  participant  in  INTELSAT,  Comsat  might  effectively  en¬ 
courage  excessive  investment  and  excess  capacity  in  INTELSAT  since  a 
portion  of  the  additional  investment  went  into  Comsat’s  rate  base.29 
Moreover,  rate-of-return  regulation  weakens  incentives  to  minimize 
operating  expenses  and  other  costs  than  those  that  enter  the  rate  base. 
Much  of  the  controversy  during  the  Comsat  rate  case  involved  the 
reasonableness  of  these  costs. 

AT&T,  also  subject  to  rate-of-return  regulation  by  the  FCC,  may  have 
similarly  weak  incentives  to  minimize  cost  for  a  given  output.  Like 
Comsat,  AT&T  has  not  been  free  simply  to  maximize  profits.  Judging 
the  reasonableness  of  its  costs  is  extremely  difficult,  however,  and 
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raises  possibilities  of  excess  investment  and  other  inefficiencies.  Such 
concerns  will  persist  with  continued  rate-of-return  regulation  of  AT&T. 
Price  cap  regulation  might  improve  AT&T’s  incentive  for  efficient 
behavior. 

Circuit  Loading  Constraints  on  AT&T 

Because  carriers  are  permitted  ownership  shares  in  cable  facilities 
but  not  in  satellites,  concerns  persist  that  AT&T  is  biased  in  favor  of 
cable.  Cable  ownership  goes  into  the  carrier’s  rate  base,  while  satel¬ 
lite  leases  from  Comsat  do  not.30  In  addition,  AT&T  is  engaged  in  the 
development  and  manufacture  of  undersea  cable,  but  not  of  satellites. 

Comsat  depends  heavily  on  U.S.  carriers,  especially  on  AT&T,  which 
by  itself  comprises  more  than  50  percent  of  Comsat’s  iNTELSAT-related 
revenues. 

For  these  reasons  the  FCC  decided  early  in  Comsat’s  life  to  impose 
facilities  loading  restrictions  on  the  carriers,  “so  as  to  allow  Comsat  a 
reasonable  opportunity  to  earn  its  revenue  requirements.’’31  Carriers 
have  been  required  to  satisfy  a  specified  minimum  portion  of  their 
total  circuit  use  with  satellite  circuits,  regardless  of  Comsat’s  prices. 
The  record  carriers  were  freed  of  these  requirements  in  1979,  but 
restrictions  remained  on  AT&T,  requiring  roughly  a  fifty-fifty  balance 
between  the  use  of  satellite  and  cable  circuits  across  the  North  Atlan¬ 
tic  and  greater  relative  satellite  use  in  the  Pacific. 

Circuit  loading  constraints  have  been  a  source  of  heated  debate 
involving  AT&T,  Comsat,  and  others.  In  1985  the  FCC  adopted  a  re¬ 
vised  formula  giving  AT&T  leeway  to  use  relatively  more  cable  circuits 
during  1986-88  and  invited  comments  on  alternative  future  loading 
formulas,  including  the  possibility  of  abolishing  them  altogether. 

In  response  Comsat  and  AT&T  reached  agreement  about  future  cir¬ 
cuit  loading  and  the  FCC  lifted  its  restrictions  in  early  1988.  In  addi¬ 
tion  to  the  satellite  circuits  it  was  using  at  mid-1988,  AT&T  has  agreed 
to  allocate  to  satellite  an  average  of  34  percent  of  its  overall  growth  in 
overseas  circuit  needs,  at  least  through  mid-1995.  The  agreement  also 
covers  the  conversion  of  analog  circuits  to  digital  ones.  The  converted 
circuits  and  additional  digital  circuits  will  be  provided  to  AT&T  under 
ten-year  contracts  carrying  fixed  prices.32  Comsat  is  assured  a  sub¬ 
stantial  portion  of  AT&T’s  traffic,  while  AT&T  will  pay  a  relatively  low 
price  for  satellite  circuits. 
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The  agreement  will  put  Comsat  under  a  price  cap  for  most  of  its 
iNTELSAT-related  business.  Regardless  of  its  own  or  INTELSAT’S  costs, 
it  is  committed  to  supply  circuits  at  prices  no  greater  than  those 
specified  for  ten  years.33  Moreover,  these  circuits  are  offered  to  other 
U.S.  carriers  at  the  lower  rates. 

Although  Comsat  remains  subject  to  rate-of-return  regulation,  it 
may  be  unable  to  achieve  even  its  12.48  percent  authorized  rate-of- 
return  due  to  competitive  pressures.  If  so,  Comsat  will  probably  seek 
to  maximize  profits  by  minimizing  costs  for  its  sales,  particularly 
where  the  bulk  of  sales  will  be  under  long-term  contracts  with  AT&T 
and  the  other  U.S.  carriers  and  other  sales  will  be  for  services  like 
television  transmission  for  which  Comsat  will  have  some  flexibility 
to  adjust  prices,  subject  to  FCC  approval.  Comsat’s  market  power  is 
likely  to  weaken  for  services  outside  the  agreement  as  well,  because 
fiber  optic  cables  can  be  used  as  an  alternative  for  television  and 
other  services  on  high-density  routes,  while  new  satellite  systems 
may  compete  with  Comsat  (and  INTELSAT)  on  both  high  density  and 
low-density  routes. 

Competition  and  Changes  in  Market  Structure 

The  FCC  has  conditionally  authorized  construction  of  eight  interna¬ 
tional  satellite  systems  in  competition  with  INTELSAT  and  Comsat. 
Fiber  optic  cables  owned  by  neither  U.S.  international  carriers  nor 
foreign  PTTs  are  planned  for  the  Atlantic  and  Pacific  Oceans. 

The  entry  of  new  players  is  hardly  surprising  given  pricing  struc¬ 
tures  for  international  services.  With  Intelsat’s  global  cost  averag¬ 
ing,  the  price  of  a  circuit  between  New  York  and  the  United  Kingdom 
is  the  same  as  for  one  between  California  and  Malaysia.  Large  differ¬ 
ences  between  the  costs  of  serving  particular  routes  and  regions,  com¬ 
bined  with  excess  capacity  that  raises  Intelsat’s  overall  average  costs, 
make  attractive  targets  for  new  entry. 

However,  non-iNTELSAT  satellite  systems  face  three  key  difficulties: 
they  are  permitted  to  carry  only  nonswitched  traffic;  are  required  to 
demonstrate  under  Article  XIV(d)  of  the  INTELSAT  agreement  that  they 
will  cause  no  “significant”  harm  to  INTELSAT;  and  must  obtain  oper¬ 
ating  agreements  with  the  countries  they  seek  to  serve. 

Only  one  of  the  FCC-approved  satellite  systems  —  Pan  American 
Satellite — has  reached  several  operating  agreements,  and  it  launched 


112  Leland  L.  Johnson 


a  satellite  in  June  1988.  The  system  has  been  “coordinated”  with 
INTELSAT  under  Article  XIV(d)  to  show  that  it  poses  no  significant 
economic  harm. 

Another  potential  problem  for  non-lNTELSAT  systems  is  the  price 
response  of  INTELSAT  and  Comsat.  For  example,  one  promising  mar¬ 
ket  is  the  sale  or  lease  of  transponders  for  domestic  service.  Since 
satellite  coverage  is  not  limited  by  national  boundaries,  it  makes  sense 
to  offer  combinations  of  domestic,  transborder,  and  transoceanic  ser¬ 
vices  on  a  single  satellite.  For  this  reason  INTELSAT  has  long  made 
capacity  available  for  domestic  use  especially  attractive  to  less  devel¬ 
oped  countries.  The  central  issue  is  whether  prices  for  domestic  ser¬ 
vice  should  deviate  from  the  global  average  for  international  service 
and,  if  so,  what  should  be  the  ground  rules. 

Pricing  Response  and  the  Issue 
of  Predation 

Responding  to  potential  competition,  INTELSAT  has  established  prices 
for  domestic  service  that  it  claims  are  sufficient  to  cover  the  addi¬ 
tional  cost  of  providing  that  service.  These  prices  are  low  because 
the  cost  of  excess  capacity  need  not  be  borne  by  domestic  services. 
Many  critics  assert  that  these  prices  are  too  low  and  should  be  raised 
to  include  a  fair  share  of  excess  capacity  and  overhead  costs. 

For  example,  because  many  satellite  transponders  would  otherwise 
remain  idle  unless  used  for  domestic  services,  INTELSAT  established 
relatively  low  prices  in  1985  to  encourage  domestic  sales.  Opposition 
arose  from  both  U.S.  government  agencies  and  potential  satellite  com¬ 
petitors.  According  to  an  INTELSAT  document: 

The  U.S.  was  not  convinced  the  prices  adopted  were  sufficient 
to  cover  the  relevant  costs  incurred  to  supply  the  INTELSAT  v/va 
transponders.  It  stated  further  that  the  prices  should  be  based  on 
the  full  costs  incurred  to  supply  the  transponders,  including  an 
appropriate  allocation  of  the  Executive  Organ  and  common  over¬ 
head  costs,  and  that  the  prices  proposed  by  the  Director  General 
did  not  appear  to  include  an  appropriate  allocation  of  such  com¬ 
mon  costs.34 

Comsat  encountered  similar  arguments  when  it  filed  for  50  percent 
discounts  for  its  “Caribbean  Business  Service”  tariff.  That  tariff  was 
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suspended  by  the  FCC’s  Common  Carrier  Bureau  and  set  for  investiga¬ 
tion.  According  to  the  bureau: 

We  are  not  convinced  that  the  proposed  discount  is  justified  under 
the  doctrine  of  competitive  necessity.  The  size  of  the  discount,  for 
example,  suggests  an  intention  to  undercut  competitors’  prices. 
Our  concern  that  the  discounted  pricing  proposed  by  Comsat  is 
predatory  buttresses  our  conclusion  that  suspension  of  the  tariff  is 
warranted.  Finally,  the  paucity  of  cost  support  in  the  present  record 
—  when  coupled  with  the  other  deficiencies  in  the  filing  and  the 
significant  unanswered  questions  raised  by  the  tariff — has  led  us 
to  conclude  that  suspension  of  the  tariff  is  the  prudent  course.35 

In  late  1987  INTELSAT  adopted  new  “Planned  Domestic  Services”  (PDS) 
over  the  objections  of  U.S.  government  agencies  and  Pan  American 
Satellite  on  grounds  that  the  prices  were  too  low.  Pan  American  Sat¬ 
ellite  offered  numerous  reasons  for  its  position,  including: 

-“PDS  prices  reflect  unit  costs  based  on  demand  forecasts  which  may 
be  unrealistically  high.” 

-Interest  during  construction  is  not  included,  making  PDS  prices  “too 
low  by  up  to  195  percent.” 

-INTELSAT  ignores  “important  cost  differences  among  different  types 
of  transponders  such  as  power  and  coverage.” 

-“INTELSAT  has  imprudently  built  and  then  launched  unneeded 
capacity.” 

-“There  is  no  empirical  basis  for  the  claim  that  INTELSAT  has  econo¬ 
mies  of  scale.”36 

Great  mischief  is  caused  by  insisting  that  prices  be  designed  to 
cover  “full  cost”  or  “fully  allocated  cost.”  Facilities  costs  shared  by 
multiple  services  (“common”  costs)  can  be  allocated  among  the  ser¬ 
vices  according  to  a  variety  of  economically  meaningless  formulas, 
giving  widely  varying  outcomes.37  Insisting  that  regulated  firms  set 
prices  to  cover  a  “fair”  portion  of  common  costs  may  lead  competi¬ 
tors  to  undercut  these  prices,  even  if  their  costs  are  higher  than  the 
additional  costs  that  the  regulated  firm  would  incur  to  serve  the  same 
users. 

On  the  other  hand,  departures  from  fully  allocated  costs  can  lead 
to  endless  controversy,  as  the  debate  between  Pan  American  Satellite 
and  INTELSAT  illustrates.  In  principle  a  multiproduct  firm  such  as 
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INTELSAT  should  be  permitted  to  price  a  service  so  long  as  the  service 
covers  its  incremental  cost.  In  this  way  it  does  not  burden  other  ser¬ 
vices  which  might  even  be  helped  were  the  service  in  question  to 
cover  any  common  costs.  Unfortunately,  incremental  costs  are  diffi¬ 
cult,  if  not  impossible,  to  estimate  in  a  sufficiently  credible  manner 
to  withstand  regulatory  and  courtroom  scrutiny,  and  debate  persists 
about  whether  long-run  or  short-run  costs  are  relevant.38 

This  debate  is  reminiscent  of  years  of  acrimony  between  AT&T  and 
its  domestic  competitors  about  whether  AT&T  selectively  set  prices  at 
anticompetitive  levels.  The  only  way  to  resolve  these  INTELSAT-Comsat 
controversies  is  through  erosion  of  their  monopoly  markets  from 
which  revenues  could  otherwise  be  drawn  to  price  at  below  incre¬ 
mental  cost  in  other  markets. 

Other  Restrictions  on  Competition 

The  compartmented  competition  between  INTELSAT/Comsat  and  other 
systems  is  hard  to  justify.  INTELSAT  and  Comsat  are  constrained  in 
pricing,  while  other  satellite  systems  are  constrained  to  serve  only 
markets  for  nonswitched  services.  The  restriction  on  non-lNTELSAT 
satellites  is  all  the  more  anomalous  since  private  cable  systems  are 
not  similarly  handicapped.  Carriers  such  as  AT&T  and  MCII  are  not 
formally  barred  from  leasing  capacity  on  these  cables  for  switched 
services.  Moreover,  private  cable  applicants  are  free  of  the  obligation 
to  demonstrate  the  absence  of  harm  to  INTELSAT.  Fortunately,  the  U.S. 
government  has  been  reviewing  the  restrictions  on  separate  satellite 
systems,  and  the  White  House  Council  of  Economic  Advisors  has 
proposed  that  the  prohibition  on  carrying  switched  services  be  lifted.39 

Direct  Access  by  U.S.  Carriers  to  INTELSAT 

U.S.  carriers  argue  that  they  should  be  allowed  direct  access  to 
INTELSAT  to  reduce  the  costs  they  incur  dealing  through  Comsat.  Ques¬ 
tions  of  direct  access  became  particularly  pressing  after  the  FCC  pro¬ 
posed  in  1982  to  permit  Comsat  to  offer,  through  a  separate  subsid¬ 
iary,  retail  service  in  competition  with  retail  carriers.  Some  argued 
that  to  permit  Comsat  to  serve  the  public  directly,  while  allowing  it  to 
retain  its  satellite  monopoly,  would  give  Comsat  an  unfair  advantage. 
Direct  access  to  INTELSAT  would  help  to  redress  the  balance. 


International  Telecommunications  115 


After  formal  inquiry  into  the  merits  of  alternative  access  arrange¬ 
ments,  the  FCC  concluded  that  little  would  be  gained  by  granting  di¬ 
rect  access.  Whatever  costs  would  be  saved  through  direct  access 
would  be  offset  by  other  costs  borne  by  carriers  themselves.40 

The  issue  of  direct  access  has  become  less  pressing  because  Com¬ 
sat  has  reduced  its  markup  over  INTELSAT  tariffs,  thus  reducing  the 
potential  cost  savings  afforded  by  direct  access,  and  Comsat  has  sold 
its  retail  subsidiary,  reducing  the  possibilities  for  conflict  of  interest. 
For  the  future  direct  access  questions  will  probably  be  overshadowed 
by  the  issue  of  deregulating  Comsat. 

Should  Comsat  Be  Reregulated? 

Because  Comsat  will  have  difficulty  earning  its  authorized  rate-of- 
return,  the  issue  arises  as  to  whether  Comsat  should  be  deregulated. 
Since  the  bulk  of  its  traffic  will  be  on  routes  served  by  the  new  cables, 
its  monopoly  power  will  be  eroded. 

Competitive  satellite  systems  could  play  an  important  role  in  low- 
density  routes  not  served  by  cable.  If  INTELSAT  members  on  these  routes 
face  large  rate  increases  because  of  cost  deaveraging  by  INTELSAT  and 
deregulation  of  Comsat,  they  might  be  motivated  to  support  competi¬ 
tive  satellite  systems  by  exerting  pressure  within  INTELSAT  for  favor¬ 
able  determinations  under  Article  XIV(d),  urging  the  U.S.  govern¬ 
ment  to  abolish  its  restrictions  on  carriage  of  switched  service  and 
signing  operating  agreements  for  end-to-end  service. 

Deregulating  Comsat  would  permit  it  to  price  more  flexibly  in  re¬ 
sponse  to  competitive  cable  and  satellite  systems.  While  deregula¬ 
tion  today  would  be  premature,  especially  since  other  satellite  sys¬ 
tems  are  still  subject  to  the  switched  traffic  restriction,  the  issue  of 
deregulation  will  become  more  pressing  as  we  move  into  the  next 
decade. 

The  Future  of  INTELSAT 

Intelsat’s  organization  is  potentially  unstable  because  participants 
can  reduce  their  cost  share,  with  no  formal  penalty,  simply  by  reduc¬ 
ing  their  usage.  Thus,  if  some  countries  reduce  their  usage  because 
of  new  competitive  alternatives,  the  average  circuit  cost  to  remaining 
users  would  rise  due  to  LNTELSAT’s  fixed  costs.  But  this  increase  in 
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average  costs  would  encourage  other  users  to  shift  also,  further  rais¬ 
ing  INTELSAT’S  average  costs.  To  be  sure,  users  are  not  likely  to  aban¬ 
don  INTELSAT  entirely  because  they  need  balance  and  diversity  among 
facilities  to  ensure  reliable  service  in  the  face  of  outages  and  launch 
failures.  Nevertheless,  with  many  new  available  facilities  carriers  will 
have  greater  leeway  in  reducing  INTELSAT  usage.  Alternatives  for 
INTELSAT  ownership  therefore  need  to  be  evaluated,  including  the  sale 
and  lease  of  transponders  similar  to  ownership  and  use  arrangements 
for  cable.  This  would  necessarily  force  an  end  to  global  cost  averag¬ 
ing,  with  circuit  costs  on  particular  routes  reflecting  the  costs  of  trans¬ 
ponders  used  for  them. 

Moreover,  the  United  States  needs  to  reconsider  the  role  of  INTELSAT 
in  U.S.  foreign  policy.  Early  in  satellite  development  a  single  global 
system  may  have  been  meritorious.  But  with  new  technologies  and 
changing  market  structure,  it  makes  less  sense  today  and  will  make 
even  less  in  the  future.  A  reevaluation  of  U.S.  policy  should  encour¬ 
age  INTELSAT  to  move  away  from  global  cost  averaging  and  to  consider 
new  ownership  and  use  alternatives,  leading  toward  more  open  and 
competitive  worldwide  telecommunications. 

This  is  not  to  say  that  INTELSAT’S  future  is  bleak.  It  offers  a  degree  of 
worldwide  connectivity  unmatched  by  any  cable  or  alternative  satel¬ 
lite  system.  INTELSAT  will  continue  to  be  vital  in  providing  hundreds 
of  pathways  for  voice,  data,  and  video,  along  with  circuit  restoration 
capabilities  to  protect  against  disruptions  in  cable  service.  To  play 
this  role  effectively,  however,  INTELSAT  will  need  adroit  management, 
pricing  flexibility,  and  an  investment  plan  responsive  to  the  changing 
demands  on  the  global  system. 

Effects  on  Less  Developed  Countries 

The  effects  of  greater  price  flexibility  by  Comsat  and  INTELSAT  will 
depend  on  the  locations  and  route  structures  of  different  countries. 
INTELSAT’S  cost  averaging  assumes  that  less  developed  countries  on 
low-density  routes  stand  to  benefit  by  subsidies  from  countries  on 
high-density  routes  such  as  those  across  the  North  Atlantic.  How¬ 
ever,  it  is  not  clear  if  these  countries  receive  such  subsidies,  at  least  at 
this  stage  of  satellite  development.41  In  any  event  three  conclusions 
emerge: 


International  Telecommunications  117 


-Global  cost  averaging  is  not  as  important  to  less  developed  coun¬ 
tries  as  it  was  at  the  time  INTELSAT  started  because  striking  techno¬ 
logical  advances  have  dramatically  reduced  circuit  costs  and  be¬ 
cause  overall  traffic  growth  and  greater  traffic  densities  permit  these 
countries  to  take  better  advantage  of  economies  of  scale.42 
-A  substantial  change  in  satellite  circuit  costs  would  have  rather 
little  effect  on  the  consumer  because  they  are  only  a  small  portion 
of  the  overall  cost  of  providing  end-to-end  service.43 
-Getting  from  one  earth  station  to  another  via  satellite  is  the  easiest 
portion  of  the  journey.  The  ability  of  domestic  terrestrial  networks 
to  provide  end-to-end  service  is  a  greater  problem.  “This  ‘last  mile’ 
is,  and  will  remain,  the  bottleneck  in  satisfying  communications 
needs  in  less  developed  countries.  This  problem  arises  because  in¬ 
vestment  in  domestic  telecommunications  networks  has  a  heavy 
foreign  exchange  component.  Because  scarce  foreign  exchange  must 
be  rationed  among  a  nation’s  needs,  telecommunications  being  only 
one,  it  is  not  surprising  that  dependable  and  adequate  domestic 
networks  are  frequently  out  of  reach.”44 

Detailed  analysis  is  needed  of  the  quantitative  impact  of  deaveraged 
pricing  on  the  less  developed  countries,  taking  into  account  the  costs 
of  systems  optimized  for  use  on  low  density  routes.  Quite  possibly, 
the  costs  of  serving  these  countries  would  remain  low  if  the  satellite 
system  were  not  designed  primarily  for  high  traffic  volumes  across 
the  North  Atlantic  and  North  Pacific. 

Vertical  Integration  and  Access  to 
Foreign  Markets 

The  preceding  analysis  treats  carriers  in  the  retail  and  wholesale  mar¬ 
kets  as  if  they  were  separate,  but  a  good  deal  of  vertical  integration 
exists.  Foreign  PTTs  have  ownership  shares  in  both  cable  systems  and 
INTELSAT.  U.S.  carriers  also  participate  directly  in  cable  ownership. 
Vertical  integration  helps  to  protect  the  monopolies  held  by  the  PTTs. 

Critical  for  a  newcomer  is  access  to  foreign  markets.  After  negotiat¬ 
ing  an  initial  operating  agreement  with  Peru,  Pan  American  Satellite 
has  found  it  difficult  to  obtain  agreements  with  European  adminis¬ 
trations.  It  has  gotten  a  foot  in  the  door  by  negotiating  an  agreement 
for  limited  service  with  the  United  Kingdom  and  West  Germany.  Pri- 
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vate  underseas  cable  systems  face  similar  problems.  In  principle  AT&T 
or  other  U.S.  carriers  could  buy  or  lease  capacity  on  the  transatlantic 
PTAT-1 ,  but  they  would  need  foreign  partners  for  end-to-end  access. 
The  problem  is  partially  alleviated  for  PTAT-1  because  a  part  owner 
—  Cable  and  Wireless  (C&YV)  —  owns  Mercury  Communications,  which 
can  provide  access  to  the  United  Kingdom.  C&W  also  has  a  U.S.  sub¬ 
sidiary  that  operates  a  digital  private  fiber  optic  network  to  facilitate 
entry  into  this  country. 

Access  issues  arise  not  only  between  new  entrants  and  foreign  coun¬ 
tries  but  among  the  entrants  as  well,  adding  to  concerns  about  how 
foreign  trade  policy  should  be  designed  to  balance  national  and  global 
interests.  For  example,  Pan  American  Satellite  contested  C&W’s  appli¬ 
cation  for  switched  voice  services  to  the  United  States  until  Pan  Amer¬ 
ican  Satellite  was  able  to  gain  access  to  the  British  market.  It  stated 
that  C&w  had  “taken  advantage  of  the  openness  of  the  U.S.  telecom¬ 
munications  market,  and  it  has  not  hesitated  to  ask  for  its  govern¬ 
ment’s  and  the  U.S.  Government’s  help  in  seeking  to  open  non-U.S. 
markets  to  its  services.  ...  It  would  therefore  be  intolerable  if  C&W, 
through  Mercury,  were  to  be  allowed  to  continue  to  foreclose  entry  to 
a  U.S.  separate  system  competitor.”45 

In  response  to  such  conflicts,  the  chairman  of  the  House  Subcom¬ 
mittee  on  Telecommunications  and  Finance  requested  the  FCC  to  ini¬ 
tiate  an  investigation  of  anticompetitive  trade  practices.  He  stated, 

I  am  extremely  concerned  that  these  open  entry  policies  have  cre¬ 
ated  a  situation  in  which  carriers  operating  in  protected  foreign 
markets  are  able  to  frustrate  long-standing  U.S.  policy  goals  of  free 
and  open  competition.  While  the  U.S.  must  respect  the  right  of 
foreign  sovereigns  to  protect  their  own  carriers  in  their  own  mar¬ 
kets,  there  is  no  justification  for  that  protection  if  it  enables  foreign 
carriers  to  enjoy  unfair  competitive  advantages  in  international  and 
domestic  U.S.  markets.46 

Adding  to  the  foreign  trade  controversy,  as  well  as  line  of  business 
restrictions  imposed  by  the  Modified  Final  Judgement  (mfj)  in  the 
AT&T  divestiture,  is  the  role  that  the  Regional  Bell  Operating  Compa¬ 
nies  (RBOCs)  should  be  permitted  to  play  in  international  telecommu¬ 
nications.  Under  terms  of  the  MFJ  the  RBOCs  are  prohibited  from  pro¬ 
viding  interexchange  service.  NYNEX  sought  a  50  percent  ownership 
share  in  Market  Link,  but  by  mid-1988  it  had  been  unable  to  obtain  a 
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waiver  under  the  MFJ.  Pacific  Telesis  also  applied  for  a  waiver  to  hold 
a  10  percent  ownership  share  in  International  Digital  Communica¬ 
tions,  a  consortium  of  Japanese  and  other  firms  that  will  own  and 
operate  North  Pacific  Cable. 

The  issues  are  similar  to  those  about  BOC  entry  into  domestic  long 
distance  and  other  markets,  discussed  elsewhere  in  this  volume.  But 
here,  monopoly  control  at  the  foreign  end  is  a  complicating  factor. 
Were  the  financial  and  political  strength  of  the  RBOCs  directed  to  own¬ 
ership  of  international  facilities,  negotiated  outcomes  might  be  more 
favorable  to  the  United  States,  while  adding  further  to  a  more  com¬ 
petitive  U.S.  market  for  international  services. 

The  Use  of  Excess  Capacity  to 
Discourage  Competition 

A  question  remains,  however,  as  to  why  PTTs  are  opposed  to  dealing 
with  Pan  American  Satellite  or  with  other  competitive  providers  of 
telecommunications  circuits.  As  in  the  case  of  competition  among 
U.S.  retail  carriers  where  PTTs  stand  to  gain,  why  would  not  these 
PTTs  gain  from  competition  among  transoceanic  circuit  suppliers  and 
therefore  gladly  offer  them  access?  The  greater  the  competition  be¬ 
tween,  say,  Pan  American  Satellite,  PTAT-1,  INTELSAT,  and  others,  the 
less  expensive  are  circuits  likely  to  be  to  the  PTTs.  If,  for  example,  Pan 
American  Satellite  offers  lower-priced  circuits  than  INTELSAT,  why 
would  a  PTT  opt  not  to  use  them?  In  any  event  it  controls  the  gateway 
to  its  domestic  market  and  so  can  retain  whatever  gains  come  from 
having  a  bottleneck  facility.  For  example,  any  earth  station  operating 
with  a  Pan  American  Satellite  transponder  could  be  owned  by  the 
PTT  or,  alternatively,  “taxed”  by  the  PTT  so  that  it  would  retain  its  full 
monopoly  revenue  for  access  to  its  domestic  network. 

An  inadequate  answer  is  that  the  PTT,  as  part  owner  of  INTELSAT, 
has  a  vested  interest  in  protecting  it  from  competitive  intrusions.  But 
we  have  already  seen  that  the  PTTs  share  of  INTELSAT  ownership  costs 
is  determined  by  the  proportion  of  the  PTT’s  use  of  INTELSAT.  Thus,  it 
can  reduce  its  cost  share  by  reducing  its  usage  share.  Indeed,  in  prin¬ 
ciple  it  could  abandon  use  of  INTELSAT  entirely,  without  any  clearcut 
penalty,  in  favor  of  a  lower  cost  substitute! 

Perhaps  a  better  answer  is  that  the  presence  of  competitive  trans¬ 
ocean  circuit  suppliers  exerts  pressure  to  break  through  the  PTT’s  hot- 
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tleneck.  Pan  American  Satellite’s  foot  in  the  door  in  the  United  King¬ 
dom  is  an  example.  The  pressure  of  competitors  seeking  operating 
agreements  encourages  questions  by  the  PTT’s  customers  and  others 
about  whether  the  bottleneck  should  be  maintained.  While  the  PTT 
can.  in  principle,  own  the  earth  stations  as  noted  above,  the  technical 
ease  with  which  small  satellite  earth  stations  can  be  located  near 
customers  to  bypass  the  bottleneck  local  network  would  pose  a  con¬ 
tinuing  threat  to  the  PTT. 

Moreover,  access  to  one  country  can  pose  a  threat  to  the  ptts  of 
neighboring  countries.  Traffic  to  those  countries  from  the  United  States 
could  be  routed  via  a  country  to  which  a  competitive  carrier  has  ac¬ 
cess,  resulting  in  less  attractive  financial  settlements  to  these  PTTs 
than  otherwise.  Consequently,  PTTs  are  probably  quite  apprehensive 
about  the  United  Kingdom’s  decision  favorable  to  Pan  American  Sat¬ 
ellite.  This  situation  also  illustrates  how  the  switched  traffic  restric¬ 
tion  on  non-INTELSAT  satellites  helps  to  protect  not  only  INTELSAT  but 
PTT  monopolies  as  well. 

To  PTTs  an  attractive  feature  of  INTELSAT  is  that  it  is  “safe.”  With 
joint  ownership  and  control  by  the  PTTs,  INTELSAT  exerts  no  pressure 
to  bypass  domestic  networks.  Similarly  the  joint  ownership  and  con¬ 
trol  of  existing  and  planned  cables  like  tat-8  ensures  that  no  threat 
will  arise.  But  separate  satellite  and  cable  systems  like  Pan  American 
Satellite  and  Market  Link  are  another  matter. 

It  is  not  surprising,  then,  that  PTTs  are  reluctant  to  enter  into  agree¬ 
ments  with  outside  circuit  suppliers.  Indeed,  from  the  PTT’s  point  of 
view  it  might  be  better  if  these  suppliers  did  not  exist  at  all,  in  which 
case  the  PTT  would  not  be  placed  in  the  continuing  awkward  and 
potentially  dangerous  position  of  having  to  say  “no.” 

This  leads  to  a  possibility  about  how  ptts  may  seek  to  keep  such 
suppliers  from  emerging:  by  strategic  use  of  excess  capacity  in  facili¬ 
ties  that  they  themselves  own  —  INTELSAT  and  cables  —  they  can  dis¬ 
courage  competitive  entry.  Excess  capacity  can  either  attract  or  deter 
competitive  entry,  depending  on  how  it  affects  pricing  decisions  by 
incumbent  carriers.  As  previously  noted,  it  attracts  competitive  entry 
insofar  as  it  increases  the  incumbent’s  costs.  But  it  deters  entry  if  it  is 
used  as  the  reason  for  reducing  prices,  or  threatening  to  reduce  prices, 
to  undercut  those  of  rivals. 

Thus,  one  must  consider  whether  the  bias  in  overestimating  future 
demand,  leading  to  excess  INTELSAT  capacity,  arises  at  least  in  part 
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because  of  the  desire  by  Intelsat’s  owners  to  discourage  competitive 
entry.  Similarly,  the  construction  of  TAT -8  and  the  planned  TAT- 9  just 
a  few  years  later  are  predicated  on  demand  estimates  that  could  turn 
out  to  be  excessive. 

Deliberate  errors  on  the  high  side  could  be  motivated  in  part  by  the 
desire  to  deter  construction  of  Market  Link  and  other  competitive 
systems.  To  be  sure,  excess  capacity  entails  added  costs  for  the  PTTs, 
but  this  cost  may  be  small  relative  to  the  losses  that  they  would  suffer 
if  their  highly  profitable  international  monopolies  were  eroded. 

Similarly,  investments  in  excess  cable  capacity  by  existing  U.S.  car¬ 
riers  may  help  prevent  a  reduction  in  their  market  share  of  both  do¬ 
mestic  and  international  traffic  by  discouraging  construction  of  trans- 
ocean  facilities  that  could  be  connected  to  competitive  domestic 
networks. 

Conclusions 

In  light  of  scattered  and  incomplete  evidence,  this  study  suggests  the 
following  conclusions: 

-Foreign  PTTs  may  be  enjoying  a  disproportionate  share  of  the  ben¬ 
efits  of  telephone  service  with  the  United  States,  evidenced  by 
relatively  high  collection  rates,  sticky  accounting  rates,  and  the  in¬ 
creasing  outflow  of  dollars. 

-In  recent  years  this  situation  may  be  attributable  to  competing  U.S. 
telephone  carriers  being  whipsawed  by  the  PTTs.  But  rate-of-return 
regulation  of  AT&T  may  also  be  an  important  longer-term  factor. 
-The  FCC  would  be  in  an  awkward  position  to  intervene  in  private 
negotiations  to  force  accounting  rates  downward.  The  fundamental 
challenge  is  to  break  through  the  ptt  monopoly — a  task  that  is 
beyond  the  capabilities  of  the  FCC  or  of  any  single  U.S.  carrier. 

-A  more  promising  way  to  help  break  through  PTT  monopolies  is  to 
encourage  competition  among  satellite  and  cable  facilities  in  the 
hands  of  those  who  will  persist  in  “knocking  at  the  door”  of  PTTs. 
-To  encourage  competition  the  switched  traffic  restriction  on  non- 
INTELSAT  satellite  systems  should  be  lifted.  Consideration  should 
also  be  given  to  waiving  line-of-business  restrictions  on  the  RBOCs 
to  permit  their  entry  into  international  markets  as  additional  pres¬ 
sure  against  the  PTTs. 
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-Pricing  responses  by  Comsat  and  INTELSAT  to  competition  pose  a 
difficult  dilemma.  Requiring  them  to  price  in  accordance  with  fully 
allocated  cost  poses  the  danger  of  competitors  being  able  to  survive 
even  though  their  costs  are  higher  than  those  of  INTELSAT  and  Com¬ 
sat.  But  the  floor  below  which  INTELSAT’S  and  Comsat’s  prices  would 
be  predatory  or  anticompetitive  is  very  difficult  or  impossible  to 
determine. 

-Excess  capacity  may  be  encouraged  in  INTELSAT  and  elsewhere  by 
incumbent  carriers  to  justify  price  cuts  against  competitive  entry  as 
a  way  to  protect  their  market  power  in  providing  end-to-end  service. 

-Although  rate-of-return  regulation  may  reduce  prices  to  consum¬ 
ers,  it  also  weakens  incentives  for  firms  to  behave  efficiently. 

-In  its  current  investigation  of  the  merits  of  imposing  price  cap  regu¬ 
lation  on  AT&T,  the  FCC  should  take  into  account  the  positive  efforts 
that  price  caps  might  have  on  AT&T’s  behavior  in  international 
markets. 

-Consideration  should  be  given  to  deregulating  Comsat  within  the 
next  few  years  —  but  only  after  the  traffic  restrictions  on  competi¬ 
tive  satellite  systems  are  lifted. 

-Less  developed  countries  may  face  higher  circuit  costs  if  INTELSAT 
abandons  global  cost  averaging.  But  these  costs,  in  any  event,  are  a 
small  part  of  total  end-to-end  costs.  The  more  serious  difficulty 
faced  by  these  countries  lies  in  their  inadequate  domestic  networks. 

-Intelsat’s  arrangements  for  ownership  and  circuit  use  may  cause 
serious  problems  of  instability  in  the  face  of  increasing  competitive 
pressures.  Evaluation  is  needed  of  the  desirability  of  alternative 
arrangements,  including  those  similar  to  ways  that  cables  are  owned 
and  operated. 
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The  present  statutory  scheme  to  regulate  broadcasting  is  based  on  a 
public  trustee  concept:  broadcasters  receive  free  a  short-term  license, 
in  return  obligating  themselves  to  serve  as  a  fiduciary  to  the  com¬ 
munity — to  render  public  service.  This  scheme  has  failed,  and  its 
lack  of  soundness  and  efficacy  is  the  major  issue  confronting  fu¬ 
ture  policymakers.  Two  markedly  different  solutions  are  available: 
the  first,  to  scrap  the  public  trustee  approach,  obtain  reasonable  sums 
from  spectrum  usage  fees  and/or  auctions,  and  dedicate  such  sums  to 
accomplishing  more  directly  congressional  goals  in  this  area;  the  sec¬ 
ond,  to  maintain  the  public  trustee  approach  but  adopt  effective,  ob¬ 
jective  regulations  concerning  the  definition  and  nature  of  public  ser¬ 
vice.  The  analysis  which  follows  sets  out  steps  necessary  to  repair 
the  public  trustee  scheme,  so  that  this  second  alternative  can  be  eval¬ 
uated.  The  first  approach,  however,  is  by  far  preferable,  since  it  con¬ 
stitutes  a  policy  structure  in  which  its  public  policy  goals  can  be 
reached  more  effectively.  Maintaining  the  public  trustee  approach 
means  retaining  a  policy  structure  which  itself  militates  against  its 
own  goals,  so  that  they  can  be  achieved  only  through  continuing  be¬ 
havioral  regulation. 

The  Industry 

Broadcasting  is  defined  in  Section  3(o)  of  the  Communications  Act 
of  1934  as  the  “dissemination  of  radio  communications  intended  to 
be  received  by  the  public.”  Its  most  familiar  forms  are  AM  and  FM 
radio  and  over-the-air  TV  broadcasting.  By  early  1988  there  were  4908 
commercial  AM  radio  stations,  4045  commercial  FM  stations  as  well 
as  1314  noncommercial  FM  stations,  and  1349  TV  stations  (538  VHF, 
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481  UHF  and  330  noncommercial;  see  appendix  A).1  The  Federal  Com¬ 
munications  Commission  (FCC)  stopped  collecting  financial  data  from 
1980  on  as  part  of  its  deregulatory  bent;  as  a  result,  there  are  no 
definitive  financial  figures. 

Generally  FM  radio,  because  of  its  superior  technical  performance, 
has  70  percent  of  the  radio  audience  and  is  profitable,  with  a  heavy 
emphasis  on  music  formats.  AM  radio,  overcrowded  and  with  a  poorer 
signal,  is  struggling,  many  are  unprofitable  and  seeking  formats  that 
might  give  them  a  larger  audience.  The  Federal  Communications  Com¬ 
mission  (FCC)  delayed  the  advent  of  AM  stereo  for  years  by  failing  to 
choose  one  technical  standard  and  has  open  inquiries  on  how  it  can 
assist  AM  broadcasting. 

Television,  particularly  VHF  stations  in  the  larger  markets,  remains 
highly  profitable,  despite  competition  from  cable  television  and  the 
video  cassette  recorder  (VCR).  For  example,  in  1985  a  VHF  network 
affiliate  in  Boston  was  sold  for  $450  million,  and  a  Los  Angeles  VHF 
independent  (that  is,  unaffiliated  with  the  three  major  networks)  sold 
for  a  record  $510  million. 

The  networks  are  facing  a  declining  audience;  they  held  90  percent 
or  more  of  the  audience  in  prime  time  in  the  1970s  and  now  hold 
roughly  76  percent  in  noncable  homes  and  55  percent  in  cable  homes 
with  pay  cable.  Cable  is  now  in  over  51  percent  of  the  TV  households 
and  passes  81  percent  of  the  prime  time  audience.2  The  marked  in¬ 
crease  in  independent  stations,  from  90  in  1970  to  314  in  1988,  ac¬ 
counts  also  for  roughly  5  percent  of  this  decrease  in  network  audi¬ 
ence.  With  rising  programming  costs,  a  number  of  independent 
stations  are  encountering  financial  difficulties,  including  bankrupt¬ 
cies  in  a  few  instances. 

A  significant  development  has  been  the  effort  of  Fox  Television 
(Rupert  Murdoch)  to  create  a  fourth  network  among  the  indepen¬ 
dents.  Fox,  along  with  the  three  major  networks,  uses  domestic  satel¬ 
lites  for  its  distribution  system.  The  satellite  has  made  possible  the 
rise  of  several  news  networks  which  supply  the  local  station  with 
feeds  competitive  with  the  three  majors.  Only  one  of  the  three  net¬ 
works,  NBC,  is  profitable,  but  when  those  stations  owned  and  oper¬ 
ated  by  the  networks  are  counted,  all  three  earn  healthy  profits. 
Despite  their  declining  share,  the  networks  do  not  face  a  dismal 
future:  they  remain  the  way  a  national  advertiser  can  reach  the 
wide  audience  sought.  Thus,  network  advertising  revenues  totaled 
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$6.8  billion  in  1987,  as  compared  with  about  $1  billion  for  cable. 

The  FCC  authorized  two  new  services  at  the  beginning  of  the  decade 
—  low  power  TV  stations  (LPTV)  and  direct  broadcast  satellite  (DBS) 
operations.  LPTV  stations  have  limited  power  (100  watts  in  VHF,  1000 
in  UHF)  and  thus  have  a  reach  of  about  fifteen  miles,  so-called 
“beltway”  stations. 

Thousands  of  applications  have  been  filed,  and,  using  a  lottery 
scheme  which  favors  applications  with  a  favorable  diversification  pic¬ 
ture  (that  is,  no  other  media  holdings  or  minority  ownership),  561 
authorizations  have  been  made,  with  351  on  the  air.  So  far,  the  ser¬ 
vice  has  not  succeeded.  No  satellite  driven  networks  of  LPTV  have 
developed. 

Direct  broadcast  satellites  are  nonexistent  in  the  United  States.  After 
the  FCC  opened  the  service  in  1982,  several  companies  (for  example, 
Comsat)  considered  entering  DBS,  but  all  backed  away.  DBS  has  two 
negative  factors:  high  up-front  costs  and  intense  market  competition 
from  entrenched  services.  Its  introduction  in  the  United  States  is  likely 
to  depend  on  the  advent  of  high-definition  television  (HDTV)  with 
low-cost  consumer  flat  plate  receivers  roughly  one  foot  in  size.  It  is 
difficult  to  predict  when  and  whether  this  scenario  will  come  to  pass, 
but  it  appears  unlikely  before  the  early  1990s.  Several  parties  have 
indicated  great  interest  in  providing  DBS  in  the  early  part  of  the  next 
decade,  using  high-power  (60  watt)  Ku  band  satellites  soon  to  be 
launched  (in  the  higher  spectrum  at  12  GHz). 

A  consumer  satellite/backyard  TVRO  (television  receive  only)  mar¬ 
ket  has  developed  because  consumers  can  buy  a  receive-only  dish  for 
$1000-$1200  and  receive  a  host  of  cable  or  broadcast  programming 
feeds  directly  from  the  domestic  commercial  Fixed  Satellites  in  so- 
called  C-Band  orbit  (in  the  4  GHz  portion  of  the  spectrum).  These 
feeds  are  intended  for  broadcast  stations  or  cable  systems  but  under 
the  Cable  Communications  Policy  Act  of  1984,  they  can  be  lawfully 
received  by  consumers  if  they  are  unscrambled.  Many  cable  and  broad¬ 
cast  programmers  now  scramble  their  signals,  with  the  result  that  the 
number  of  TVRO  owners,  after  reaching  1.8  to  2.0  million  in  1987,  is 
now  growing  only  at  about  300,000  annually,  with  most  purchasing 
descrambling  devices  and  paying  monthly  for  the  services  received. 

Both  radio  and  television  are  thus  services  of  growing  abundance. 
Seventy-one  percent  of  U.S.  households  now  receive  nine  or  more  TV 
stations,  as  compared  with  only  8  percent  in  1964. 3 
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The  Present  Statutory  Scheme 

The  Communications  Act  of  1934  reaffirmed  the  public  trustee  con¬ 
cept  for  U.S.  broadcasting.4  Radio  broadcasting  is  not  open  to  all: 
more  people  want  to  broadcast  than  there  are  available  frequencies  to 
do  so.  Congress  believed  that  the  government  must  therefore  allocate 
the  electromagnetic  spectrum  to  uses  and  award  licenses  to  prevent 
engineering  chaos.  In  broadcasting  Congress  decided  upon  a  system 
of  short-term  licenses  to  private  entities  who  volunteer  to  serve  the 
public  interest  and  can  then  demonstrate  to  the  FCC  that  their  overall 
operation  has  been  able  to  do  so,  thus  warranting  renewal  for  another 
license  term.5  At  renewal  the  public  has  a  right  to  participate  by  filing 
formal  petitions  to  deny  renewal  or  informal  complaints,  and  new 
parties  can  seek  to  displace  the  incumbent  licensee  on  the  ground 
that  they  will  do  a  better  job  in  serving  the  public  interest — a  process 
called  comparative  renewal,  as  distinguished  from  an  ordinary, 
noncomparative  one.6 

The  FCC  was  given  broad  rulemaking  powers  to  deal  with  this  dy¬ 
namic  industry.  The  act  itself  indicates  only  two  main  aspects  of  what 
constitutes  public  service.  First,  the  broadcast  operation  must  be  at¬ 
tuned  to  local  needs  and  interests.  Second,  the  broadcaster  should 
devote  a  reasonable  amount  of  time  to  covering  conflicting  views  on 
issues  of  public  concern,  on  the  assumption  that  broadcasting  can 
significantly  contribute  to  informing  a  democratic  electorate.7  Fur¬ 
ther,  the  act  makes  clear  that  the  broadcaster  is  not  a  common  carrier 
and  that  the  field  is  one  of  open  competition.8  This  policy  of  open 
entry  was  reaffirmed  by  Congress  in  1983  legislation  requiring  the 
FCC  to  act  upon  any  petition  or  application  proposing  a  new  technol¬ 
ogy  or  service  within  one  year  of  its  filing.9 

Implementing  the  Statutory  Scheme 

The  FCC’s  initial  and  indeed  most  important  function  is  the  alloca¬ 
tion  of  spectrum  for  broadcasting.  In  1945  when  the  FCC  turned  to 
actual  authorization  of  television,  it  recognized  that  only  in  the  uhf 
portion  of  the  spectrum  could  television  find  adequate  room  for  a 
truly  nationwide  system  of  local  outlets.  Nevertheless,  under  indus¬ 
try  pressure  it  began  television  authorizations  in  the  limited  vhf  spec¬ 
trum.  When  this  proved  inadequate,  the  commission,  in  1952,  did 
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not  transfer  all  television  to  the  UHF,  but  most  unwisely  and  over  the 
objection  of  several  parties  intermixed  the  powerful  and  entrenched 
VHF  broadcast  operations  with  new  UHF  assignments.  The  new  UHF 
stations  quickly  failed  in  this  unfair  competitive  environment,  and 
by  1953-54  the  FCC  recognized  its  grievous  mistake.  Still  it  did  not 
halt  the  VHF  grants  and  move  gradually  to  UHF.  It  drifted  for  years  and 
then,  to  alleviate  the  problem,  obtained  a  1962  law  requiring  all  TV 
sets  to  be  able  to  receive  both  VHF  and  UHF.10  The  result  has  been  a 
badly  flawed  allocation  scheme  which  serves  well  the  VHF  broadcast¬ 
ers  but  handicaps  the  UHF  operator  and  thus  the  public,  since  the 
independent  and  noncommercial  sectors  are  largely  relegated  to  the 
UHF.  Because  UHF  broadcasting  has  not  fully  developed,  significant 
portions  of  the  UHF  broadcast  spectrum  have  been  reallocated  to  the 
land  mobile  service  or  shared  with  that  service.  Further  sharing  pro¬ 
posals  today  raise  uncertainties  as  to  broadcaster  development  of  HDTV. 

When  two  or  more  persons  seek  the  same  frequency,  the  FCC  must 
resolve  this  conflict.  The  FCC  first  sought  to  grant  one  application, 
and  then  give  the  losing  applicant  its  hearing — a  patently  unfair  pro¬ 
cess  struck  down  by  the  Supreme  Court.11  It  developed  comparative 
criteria  which  it  misapplied,  resulting  in  arbitrary  rather  than  consist¬ 
ent  results.12  The  FCC  sought  to  remedy  the  process  in  its  1965  Com¬ 
parative  Hearing  Policy  Statement,  but  it  quickly  undermined  that 
policy  as  well.13  A  scholarly  study  soundly  concluded  that  “[f]or 
inefficient  and  highly  questionable  use  of  the  adjudicating  process,  it 
is  difficult  to  find  a  rival  to  the  comparative  hearing  in  a  radio  or 
television  case.”14  This  stultifying  process  has  resulted  from  two 
factors— agency  incompetence  and  during  certain  periods  (the  1950s), 
the  agency’s  deliberate  effort  to  achieve  a  result,  despite  the  criteria. 

Public  Interest  Operation  and  Renewal 

The  FCC’s  function  under  the  public  trustee  scheme  is  to  insure  that 
broadcasters  serve  the  public  interest.  The  commission  correctly  held 
that  entertainment  programming  could  be  left  wholly  to  the  market¬ 
place.15  But  in  the  critical  area  of  nonentertainment  programming — of 
public  service — the  FCC  has  failed  miserably.  The  agency  has  not 
been  able  to  deal  with  the  question  of  programming  quality.  It  is  too 
subjective  an  issue  and  thus  agency  focus  on  quality  would  violate 
the  prohibitions  against  censorship  and  in  any  event  the  First  Amend- 
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ment  to  the  U.S.  Constitution.  The  agency  should  have  turned  to  the 
quantity  of  public  service  programming.  It  can  hold  that  a  licensee 
has  rendered  too  little  public  service,  for  example,  in  local  or  infor¬ 
mational  programming.  The  FCC,  however,  has  consistently  rejected 
definitive  quantitative  standards  of  public  service.16 

Instead,  the  commission  has  proceeded  from  its  1946  Blue  Book, 
which  set  forth  its  reliance  on  a  random  composite  week  of  station 
operation,  to  its  1960  Programming  Statement,  which  set  forth  four¬ 
teen  general  areas  of  interest,  and  then  to  renewal  form  and  ascertain¬ 
ment  prescriptions  which  require  the  licensee  to  make  local  contacts 
and  surveys  concerning  the  problems,  needs  and  interests  of  the  area.17 
These  approaches  were  always  vague  and  ineffectively  implemented. 
In  1973  FCC  Chairman  Dean  Burch  told  a  broadcast  industry  group: 
“If  I  were  to  pose  the  question,  what  are  the  FCC’s  renewal  policies, 
and  what  are  the  controlling  guidelines,  everyone  in  the  room  would 
be  on  equal  footing.  You  couldn’t  tell  me.  I  couldn’t  tell  you  —  and  no 
one  else  at  the  Commission  could  do  any  better  (least  of  all  the  long- 
suffering  renewal  staff).”18  That  statement  remains  true  for  every  year 
since  the  Communications  Act  was  adopted. 

This  failure  to  adopt  objective,  effective  standards  would  not  be  so 
serious  if  the  agency  were  proceeding  vigorously  on  an  ad  hoc  basis. 
After  all,  an  action  taken  toward  one  station  can  serve  as  an  example 
to  the  entire  industry  and  be  just  as  effective  as  a  general  regulation. 
The  FCC,  however,  has  shirked  its  responsibility  when  confronted  with 
the  most  serious  violations. 

For  example,  it  sought  to  deny  the  public  standing  to  challenge  a 
racist  licensee  which  had  deliberately  ignored  the  blacks  who  com¬ 
prised  45  percent  of  the  population  in  its  area.  The  FCC  gave  the  sta¬ 
tion  a  short-term  renewal.19  When  the  reviewing  court  forced  the  agency 
to  hold  a  hearing,  the  FCC  again  renewed  the  station's  license  and  was 
again  reversed  by  the  court,  which  found  the  record  hopelessly  and  ir¬ 
reparably  inadequate.20  In  another  case  the  FCC  renewed  the  license  of  a 
station  that  had  patently  failed  to  carry  out  its  programming  promises, 
stating  that  this  was  the  last  time  for  such  forgiveness,21  but  subse¬ 
quently  renewed  the  license  of  a  station  that  even  more  flagrantly  vio¬ 
lated  the  “promise  versus  performance"  policy.22  The  commission  rou¬ 
tinely  renewed  an  applicant  promising  1  percent  in  public  service  and 
granted  the  application  of  another  applicant  which  proposed  0/0  in  news 
and  public  affairs— the  critically  important  information  category.23 
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In  the  1980s  the  FCC  adopted  deregulatory  policies  for  both  radio 
(1980-81)  and  television  (1984,  1986). 24  The  FCC  eliminated  require¬ 
ments  to  ascertain  problems  and  issues,  commercial  guidelines  (still 
an  open  issue,  however,  as  to  children’s  programming),  and  examina¬ 
tion  of  programming  categories  (that  is,  local  news,  public  affairs, 
and  other  nonentertainment).  It  now  focuses  on  only  one  area  — 
community  issue-oriented  programming,  defined  broadly.  The  com¬ 
mission’s  approach  to  the  question  of  community-responsive  pro¬ 
gramming  emphasizes  “the  quality  of  a  broadcasters’  efforts,  not  the 
quantity  of  its  non-entertainment  programming.’’25  Thus,  in  Tele¬ 
vision  Deregulation ,  the  FCC  stressed: 

petitioners  raising  programming  issues  will  have  to  demonstrate 
that  an  individual  station  is  failing  to  address  issues  facing  the 
community  in  its  programming.  .  .  . 

The  focus  of  our  inquiry  in  the  petition  to  deny  context  can  be 
expected  to  be  whether  the  challenged  licensee  acted  reasonably 
in  choosing  the  issues  it  addressed  in  its  programming.  Assessing 
the  reasonableness  of  a  licensee’s  decision  will  necessitate  an  ad 
hoc  review  to  examine  the  circumstances  in  which  the  program¬ 
ming  decision  was  made.26 

Nothing  is  more  chilling  or  inappropriate  than  to  have  the  FCC  as  the 
national  nanny  of  issue  decisions  by  broadcasters. 

The  FCC  requires  the  broadcaster  to  file  publicly  at  the  station  a 
quarterly  list  showing  its  most  significant  treatment  of  community 
issues,  with  illustrative  programs.  The  commission  does  not  require 
this  material  to  be  submitted  to  the  agency  itself.  Instead,  the  FCC 
receives  only  a  postcard  stating  that  the  public  file  at  the  station  con¬ 
tains  the  relevant  material.  The  commission  thus  relies  solely  upon 
the  public  to  bring  to  its  attention  stations  that  are  not  performing  as 
they  promised  in  the  arena  of  public  service. 

As  public  trustees,  commercial  television  broadcasters  have  a  duty  to 
serve  one  unique  audience,  children.  Children  represent  the  future  of 
the  nation;  young  children  view  an  inordinate  amount  of  television — 
roughly  twenty-five  hours  a  week.  Parents  should  therefore  have  avail¬ 
able  children’s  programming  that  not  only  entertains  but  also  informs 
and  enlightens.  Some  FCC  chairmen  have  sought  to  obtain  such  pro¬ 
gramming  by  “lifted  eyebrow” — cajoling  the  networks  and  commer¬ 
cial  broadcasters.  If  effective  at  all,  it  produces  minimal  results  and 
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only  during  the  tenure  of  that  chairman.  In  1974  the  FCC  adopted  a 
policy  as  to  children’s  TV  programming:  declining  to  adopt  quantita¬ 
tive  standards,  it  instead  required  commercial  television  broadcasters 
to  make  reasonable  efforts  to  present  educational  or  informational  chil¬ 
dren’s  TV  programming  reasonably  scheduled  throughout  the  week, 
including  a  "meaningful”  effort  to  present  age-specific  material.27 

The  commission  never  enforced  this  policy  and  after  a  1979  staff 
study  found  deficiencies,  opened  a  further  inquiry  to  determine  new 
steps  to  ensure  the  requisite  programming.28  But  in  the  deregulatory 
mood  of  the  1980s  a  1984  FCC  Report  simply  repeated  the  television 
broadcaster’s  duty  to  serve  the  unique  child  audience.  Rather  than 
tightening  standards,  the  new  statement  removed  the  obligation  to 
render  reasonable  amounts  of  informational  programming,  including 
that  of  an  age-specific  nature.29 

The  commission  also  made  clear  that  the  marketplace  should 
govern  children’s  programming.  In  actions  in  1984  and  1986  the 
FCC  eliminated  guidelines  limiting  overcommercialization  in  chil¬ 
dren’s  programming,  including  program-length  commercials.  The 
courts  have  reversed  this  policy,  noting  that  the  half-hour  program 
featuring  toys  as  characters  really  has  commercial  material  and  that 
the  marketplace  does  not  work  in  the  case  of  young  children,  thus 
calling  into  question  the  elimination  of  the  overcommercializa¬ 
tion  guidelines.30  The  issue  is  now  to  be  dealt  with  in  a  new  FCC 
inquiry.31 

Comparative  Renewal 

Newcomers  can  seek  the  frequency  or  channel  of  an  incumbent 
licensee  at  renewal.  The  incumbent  has  a  legitimate  renewal  expec¬ 
tancy  if  it  has  substantial  or  meritorious  service,  as  contrasted 
with  service  barely  meeting  the  public  interest  standard.32  The  out¬ 
come  of  this  comparative  renewal  process  thus  depends  greatly  on 
the  incumbent’s  past  record.  The  commission,  rejecting  quantita¬ 
tive  standards,  has  never  articulated  standards  in  this  area,  and  its 
vague  policy  has  been  the  subject  of  severe  judicial  criticism.33  The 
incumbent’s  renewal  is  almost  automatic.  The  act’s  purpose  —  to 
spur  meritorious  performance — is  thus  thwarted.  The  FCC  has  a  pend¬ 
ing  inquiry,  attempting  to  define  with  greater  precision  the  factors 
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that  would  entitle  an  incumbent  licensee  to  a  renewal  expectancy 
and  to  improve  the  comparative  renewal  process  as  a  whole.34 

Equal  Opportunities  and  Fairness 

After  a  false  start,  the  FCC  construed  liberally  the  act’s  provision  (Sec¬ 
tion  315)  requiring  equal  opportunities  for  rival  candidates  to  facili¬ 
tate  broadcast  debates  and  press  conference  coverage.35  Congress  sus¬ 
pended  the  equal-time  requirement  for  the  1960  general  presidential 
election  and  found  that  it  markedly  served  the  public  interest  by  of¬ 
fering  over  thirty-nine  hours  of  free  time  to  the  candidates.  But  this 
provision,  which  exempted  four  specific  news  categories  from  equal 
opportunities  requirements,  has  not  been  revised  or  updated. 

The  FCC  developed  a  fairness  doctrine  as  a  necessary  corollary  to 
the  public  trustee  concept,  and  Congress  ratified  it  in  1959. 36  The 
doctrine  requires  broadcasters  to  devote  a  reasonable  amount  of  time 
to  controversial  issues  of  public  importance  and  to  do  so  fairly — that 
is,  to  afford  reasonable  opportunity  for  contrasting  viewpoints  on  these 
issues.  Until  1962  the  FCC  reviewed  compliance  with  the  fairness 
doctrine  only  at  renewal.  It  then  shifted  to  a  case-by-case  approach 
— arguably  a  deep  intrusion  into  daily  broadcast  journalism  that  is 
not  necessary  to  preserve  the  public  trustee  concept.37  In  1985  and 
1987  reports  the  commission  found  that  the  fairness  doctrine  chilled 
robust  debate  and  was  not  necessary  to  obtain  media  diversity  in 
light  of  numbers  of  broadcast  and  new  video  outlets.  Accordingly,  it 
eliminated  the  doctrine.  The  merits  of  this  decision  are  now  under 
review  in  court,  and  Congress  also  has  pledged  to  reverse  the  action.38 

Diversification 

The  commission  developed  policies  to  diversify  the  ownership  of 
important  mass  media  communications  in  order  to  diversify  the 
sources  of  information  for  the  American  people.  The  Supreme  Court 
stressed  that  “[T]he  underlying  premise  of  the  First  Amendment  is 
that  the  American  people  receive  information  from  as  diverse  and 
antagonistic  sources  as  possible”  and  that  the  public  interest  stan¬ 
dard  comprehends  this  principle.39  Therefore,  the  FCC  has  proscribed 
any  one  person  from  owning  in  the  same  geographical  area  two  sta- 
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tions  in  the  same  service,  a  daily  newspaper  and  a  broadcast  station, 
a  television  station  and  a  radio  station,  or  a  television  station  and  a 
cable  system.  It  placed  numerical  limits  on  the  number  of  stations 
that  could  be  owned  nationally  —  initially,  seven  AM,  seven  FM,  and 
seven  television  stations  (no  more  than  five  in  the  VHF),  raising  the 
limit  in  1985  to  twelve  of  each  (12-12-12).  No  person  can  own  or  con¬ 
trol  TV  stations  reaching  25  percent  or  more  of  the  U.S.  population.40 

Additionally,  in  the  late  1960s  and  1970s  the  FCC  developed  strong 
affirmative  action  programs  to  employ  minorities  and  women  in  broad¬ 
cast  positions  and  policies  such  as  preferences  in  comparative  hear¬ 
ings  to  promote  minority  ownership  of  broadcast  facilities;  tax 
certificates  postponing  gains  taxes  upon  sale  of  stations  to  minori¬ 
ties;  and  allowing  distress  sale  to  minorities  of  stations  in  trouble 
because  of  rule  or  policy  violations.41  The  FCC  questioned  these  poli¬ 
cies  in  1987,  but  Congress  compelled  it  to  adhere  to  them.42  The 
number  of  minority-owned  stations  remains  relatively  low— about 
two  percent  of  broadcast  facilities. 

Network  Regulation 

Over  the  years  the  FCC  has  adopted  complex  regulations  governing 
television  network  operation.43  In  the  late  1970s  an  FCC  Network  Study 
reviewed  these  regulations,  and  television  policies  generally,  and  made 
sweeping  recommendations,  many  to  repeal  outright  existing  regula¬ 
tions.  These  recommendations  were  strongly  opposed  by  the  pro¬ 
gram  industry  and  some  classes  of  stations,  who  benefit  from  net¬ 
work  restrictions,  and  thus  there  has  been  little  progress  in  removing 
the  main  restraints. 

For  example,  the  current  rule  forbids  networks:  to  engage  in  do¬ 
mestic  syndication,  foreign  syndication  of  independently  produced 
programs,  or  share  in  the  profits  of  either;  or  to  obtain  any  financial 
or  proprietary  right  or  interest,  except  the  right  to  network  exhibition 
within  the  United  States,  of  any  independently  produced  program.44 
The  Network  Study  found  that  this  rule  has  failed  to  achieve  the  Com¬ 
mission’s  stated  objectives  but  had  disrupted  efficient  risk-sharing 
arrangements  between  networks  and  program  suppliers  and  may  have 
increased  concentration  in  the  program  supply  industry.  It  therefore 
recommended  repeal,  and  in  1983  the  FCC  moved  to  repeal  the  rule. 
However,  heavy  lobbying  by  the  film  industry  persuaded  powerful 
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congressmen  and  the  president  to  oppose  repeal,  and  the  FCC  aban¬ 
doned  the  effort.  Similarly,  after  one  effort  by  the  FCC  chairman  in 
1981,  the  commission  gave  up  any  consideration  of  repealing  the  so- 
called  prime-time  access  rule,  which  provides,  with  some  exceptions, 
that  network-affiliated  television  stations  in  the  top  fifty  markets  may 
exhibit  no  more  than  three  hours  of  network  or  syndicated  off-network 
adult  entertainment  programming  during  the  four  prime-time  hours.43 

Current  Problems,  Future  Policies 

In  considering  future  broadcasting  policies,  several  governing  princi¬ 
ples  should  be  followed: 

-Broadcasting  policy  should  provide  as  much  diversity  as  possible 
through  competition  and  open  entry.  The  marketplace  should  es¬ 
tablish  the  limit  on  the  number  of  electronic  mass  media  outlets. 
Diversification  of  control  of  mass  media  communications  should 
remain  an  important  licensing  goal,  especially  in  the  local  arena.  In 
short,  “let  a  thousand  flowers  bloom.’’ 

—  Federal  policy  should  continue  to  provide  for  a  system  of  local 
outlets,  to  ensure  that  local  stations  can  address  local  issues,  polit¬ 
ical  races,  and  economic  and  cultural  interests.  The  size  of  the 
United  States,  and  its  corresponding  need  for  pluralism,  calls  for 
a  system  of  effective  local  outlets  supplying  community-responsive 
programming.  Such  outlets  should  not,  however,  be  protected 
against  network  competitors,  existing  or  future,  broadcast  or  non- 
broadcast. 

-Government  should  as  much  as  possible  opt  for  policy  structures 
that  militate  for  achievement  of  goals,  without  behavioral  regulation. 
-If  the  government  continues  to  assign  frequencies  on  the  basis  of 
volunteer  public  trustees,  it  should  do  so  in  an  objective,  effective 
manner. 

-Governmental  intervention  is  not  without  First  Amendment  costs 
or  difficulties.  The  government  should  reduce  such  First  Amend¬ 
ment  strains  as  much  as  possible. 

-If  the  marketplace  fails  to  deliver  any  important  goals,  the  federal 
government,  consistent  with  competing  budgetary  demands,  should 
afford  adequate  promotional  assistance  for  noncommercial  telecom¬ 
munications  to  compensate  for  market  failure. 
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-The  government  should  not  skew  competition  between  electronic 

mass  media  competitors. 

With  these  principles  as  background,  the  following  issues  deserve 
attention. 

The  Public  Trustee  Concept 

It  may  seem  odd,  but  after  over  a  half-century  of  operation  under  the 
public  trustee  concept,  the  most  important  issue  facing  policymakers 
is  its  continued  applicability  to  broadcasting.  Two  problems  bring 
this  issue  to  the  fore:  the  fairness  doctrine  controversy  and  the  imple¬ 
mentation  of  the  public  trustee  concept. 

The  Fee’s  recent  elimination  of  the  doctrine  has  been  noted.  The  FCC 
believes  that  it  can  make  a  surgical  strike  at  the  fairness  doctrine,  leav¬ 
ing  intact  the  rest  of  the  public  trustee  regulatory  scheme.  This  is  clearly 
wrong,  and,  if  the  commission  is  sustained  in  its  constitutional  position, 
it  appears  likely  that  the  entire  public  trustee  concept  will  unravel. 

In  its  1985  and  1987  reports  the  FCC  states  that  scarcity  no  longer 
sustains  the  public  trustee  licensing  concept.  The  commission  points 
to  the  large  number  of  broadcast  outlets  (over  10,500),  new  media 
such  as  cable  TV  and  VCRs,  and  the  comparatively  small  number  of 
daily  newspapers  (1700),  which  have  full  First  Amendment  editorial 
autonomy.46  The  FCC  concluded  in  its  1987  decision  that  “because 
the  fairness  doctrine  imposes  substantial  burdens  upon  the  editorial 
discretion  of  broadcast  journalists,  and  because  technological  devel¬ 
opments  have  rendered  the  doctrine  unnecessary  to  ensure  the  pub¬ 
lic’s  access  to  viewpoint  diversity,  it  is  no  longer  narrowly  tailored  to 
meet  a  substantial  governmental  interest  and  therefore  violates  the 
standard  set  forth  in  FCC  v.  League  of  Women  Voters.”47 

This  argument  is  incorrect  on  constitutional  grounds.  The  scarcity 
to  which  Red  Lion  and  NBC  refers  is  that  more  people  want  to  broad¬ 
cast  than  there  are  available  frequencies  or  channels  and  that  it  is 
indisputably  still  true  today.48  Thus,  there  are  no  open  frequencies  in 
the  top  thirty  markets;  if  one  were  to  open  tomorrow,  a  dozen  appli¬ 
cants  would  compete  for  it.  This  scarcity  underlies  the  high  prices 
paid  for  television  stations. 

There  is,  however,  support  for  this  FCC  position  by  several  scholars.49 
Assuming,  arguendo,  that  this  view  were  to  prevail  in  the  Supreme 
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Court — and  only  that  Court  can  definitively  decide  the  issue — the 
broadcast  regulatory  scheme  would  collapse,  since  with  the  single 
exception  of  regulation  of  indecent  broadcasts  it  is  based  on  the  scar¬ 
city  premise.50 

The  first  ground  upon  which  the  FCC  relies  in  its  1987  action  is  that 
fairness  improperly  allows  the  government  to  interfere  with  the  edi¬ 
torial  autonomy  of  broadcasters  and  thus  chills  robust,  open  debate. 
The  commission  claims  that  broadcasters  avoid  controversy  because 
of  the  expense  involved  with  fairness  complaints  and  the  possibility 
of  fines  or  loss  of  license. 

There  is  no  plausible  evidence  to  suggest  that  large  broadcasters 
are  chilled  in  the  least.  Indeed,  networks  or  large  broadcasters  go  far 
beyond  fairness,  almost  always  presenting  contrasting  viewpoints  in 
the  same  program.  Small  broadcasters  generally  dislike  presenting 
controversial  programming,  and  the  possibility  of  a  fairness  complaint 
may  further  militate  against  such  programming.  The  Supreme  Court 
in  Red  Lion,  while  noting  the  possibility  of  chilling  effects,  said  that 
the  FCC  could  require  such  programming  (the  first  prong  of  the  fair¬ 
ness  doctrine).  Other  implementing  alternatives  could  eliminate  or 
greatly  reduce  the  claimed  chilling  effects. 

If  the  FCC’s  constitutional  argument  is  sustained  by  the  courts,  the 
public  trustee  concept  will  again  unravel.  First,  the  FCC  is  wrong  to 
argue  that  the  equal  opportunities  requirement  of  Section  315  for 
candidates  will  remain  unaffected.  If  fairness  is  unconstitutional,  so 
too  is  the  equal  opportunities  requirement.  The  Supreme  Court  and 
the  Court  of  Appeals  (per  Judge  Bork)  have  made  clear  that  constitu¬ 
tionally  there  is  no  distinction  between  fairness  and  equal  oppor¬ 
tunity.51  Indeed,  equal  time  is  even  more  chilling  when  there  are  many 
fringe  party  candidates  and  the  proposed  programming — for  exam¬ 
ple,  an  in-depth  interview  or  documentary  with  an  extensive  candi¬ 
date  appearance — is  not  exempt. 

Further,  it  is  difficult  to  see  how  reasonable  access  for  candidates 
for  federal  office  can  then  be  sustained,  since  it  is  a  gross  interference 
with  editorial  autonomy  and  judgment.52  In  the  Carter-Mondale  case,03 
the  FCC  required  the  networks  in  December  1979  to  broadcast  politi¬ 
cal  programs,  even  though  in  the  network’s  judgment  such  programs 
should  await  the  election  year  (1980)  and  overall  there  could  be  no 
question  but  that  the  networks  would  afford  reasonable  access  to  the 
presidential  candidates.54 
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Even  more  serious,  the  entire  public  trustee  renewal  scheme,  now 
pegged  to  community  issue-oriented  programming,  collapses.  There 
is  nothing  left  of  the  public  trustee  scheme  if  a  broadcaster  can  pre¬ 
sent  only  those  views  with  which  it  agrees  or  for  which  it  receives 
money.  What  the  FCC  is  saying  is  that  the  heart  of  a  broadcaster’s 
obligation  is  to  present  issue-oriented  programming  and  that  in  pre¬ 
senting  such  programming  it  can  act  as  if  it  were  a  purely  private 
entity  instead  of  a  public  fiduciary.  In  the  seminal  case,  Lamar  Life 
Broadcasting  Co.,55  a  broadcaster  would  present  only  the  segrega- 
tionalist  point  of  view  at  the  time  that  integration  was  the  burning 
issue.  As  a  result  of  court  rulings  holding  that  fairness  is  the  sine  qua 
non  for  renewal  of  license,  the  broadcaster  lost  its  license.56  Under 
the  FCC  approach  it  would  be  renewed  as  a  public  fiduciary  for  its 
community,  even  though  45  percent  of  the  audience  are  blacks.  So 
much  for  the  public  fiduciary  concept.  For  this  reason  Congress  in 
1959  joined  the  two  concepts  in  referring  to  “the  obligation  imposed 
upon  the  broadcaster  under  this  Act  to  act  in  the  public  interest  and 
afford  reasonable  opportunity  for  the  discussion  of  conflicting  views 
on  issues  of  public  importance.”57 

The  outcome  of  future  litigation  or  congressional  action  on  the  fair¬ 
ness  doctrine  is  unclear.  Even  if  the  doctrine  survives,  the  present 
public  trustee  scheme  is  by  and  large  ineffectual,  as  it  has  been  since 
its  inception. 

In  1960  James  Landis  reviewed  FCC  accomplishments  and  severely 
criticized  the  agency  for  “drifting”  without  effective  plans  for  imple¬ 
menting  its  broadcast  responsibilities.58  In  1976  Commissioner  Glen 
A.  Robinson,  echoing  Ronald  Coase,  described  the  FCC’s  regulation  of 
broadcasting  as  a  charade— a  wrestling  match  full  of  fake  grunts  and 
groans  but  signifying  nothing.59  Today  the  FCC  renews  all  broadcast 
licenses  with  only  a  postcard  before  it  and  thus  with  no  knowledge 
of  public  service  activities.  It  places  “near  total  reliance”  on  the  pub¬ 
lic  to  bring  to  its  attention  inadequate  performance  and  “incredibly” 
sought  to  deprive  the  public  of  the  information  necessary  to  partici¬ 
pate;  the  court  twice  reversed  the  commission  and  termed  its  action 
as  “beyond  belief.”60  More  important,  such  reliance  on  the  public 
misplaces  FCC  responsibility;  the  public  is  not  motivated  to  inspect 
station  records  of  public  service.  The  FCC,  which  promised  random 
audits  of  stations,  has  never  done  a  single  one.  It  has  never  monitored 
the  results  of  its  deregulatory  actions.61 
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Former  Chairman  Mark  Fowler  justifies  such  procedures  because 
he  believes  the  present  act  is  unconstitutional  and  that  television 
should  be  treated  as  “just  a  toaster  with  pictures.”62  He  thus  informed 
broadcasters  that  they  had  no  duty  to  children  to  which  they  would 
be  held  responsible  at  renewal.63  The  FCC  has  thus  allowed  children 
to  be  the  target  of  programs  that  are  really  half-hour  commercials — an 
action  described  by  Rupert  Murdoch  as  a  “prostitution  of  the  broad¬ 
caster’s  function.”64 

As  one  final  example,  the  FCC  in  1982  ended  its  antitrafficking  pol¬ 
icy,  stating  that  allowing  the  station  to  go  to  the  “higher  valued  use” 
automatically  serves  the  public  interest.65  A  trafficker  by  definition 
seeks  to  increase  the  financial  value  of  the  station,  so  that  it  can  be 
sold  for  more  money.66  The  trafficker  presents  entertainment  cartoons 
— not  public  service  children’s  programming.  It  is  only  regulation  that 
makes  the  commercial  broadcaster  “put  profit  in  second  place  and  the 
children  in  first.”6'  The  trafficker  may  cut  the  news  staff  in  order  to 
show  a  profit  for  a  quick  resale  of  the  station.68  It  is  absurd  to  assert 
that  trafficking — getting  the  highest  profit — serves  the  public  inter¬ 
est  as  to  nonentertainment  programming,  the  agency’s  only  area  of  con¬ 
cern.69  It  has  resulted  in  public  trusts  being  sold  like  “hog  bellies.”70 

Even  broadcasters  face  difficulties  under  the  FCC’s  inadequate  ap¬ 
proaches  to  regulation.  The  most  serious  is  the  comparative  renewal 
challenge,  a  number  of  which  have  been  recently  filed.  The  FCC  has 
no  standards  to  judge  whether  the  incumbent’s  public  service  per¬ 
formance  warrants  renewal.  Hearings  drag  on  for  years  with  detailed 
“fishing  expeditions”  and  challenges  which  can  legally  be  “paid  off” 
to  reduce  time  and  costs.  Comparative  renewal  is  a  mess.' 1 

If  the  main  purpose  of  FCC  deregulatory  action  is  to  relieve  the  re¬ 
porting  burdens  on  broadcasters,  this,  too,  has  failed.  The  broadcaster 
keeps  records  of  all  community  issue-oriented  programming  because 
its  license  can  be  challenged  at  renewal.72  In  addition,  most  broadcast¬ 
ers  keep  comprehensive  records  of  their  programs  and  commercials 
for  business  purposes,  to  bill  advertisers.73  Further,  records  of  com¬ 
munity  issue-oriented  fare  involves  managerial  time,  which  imposes 
an  additional  fiscal  burden  on  broadcasters.74  The  FCC  should  have 
simply  directed  the  station  to  make  available  the  logs  being  kept  for 
business  purposes  (denoting  the  program  as  entertainment  or  nonen¬ 
tertainment) — a  clerical  activity.  Instead,  it  has  deliberately  imposed 
an  additional  and  unnecessary  logging  burden  on  the  broadcaster. 
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In  short,  the  FCC  record  remains  a  sorry  picture  of  regulation  and 
deregulation  gone  astray. 

Changing  the  System 

Several  alternatives  to  the  present  system  are  available.  Certainly,  it  is 
possible  to  muddle  along  with  the  present  scheme,  with  the  hope 
that  technological  developments  like  broadband  fiber  optics,  high  pow¬ 
ered  DBS,  or  digital  radio  developments  will  so  change  over-the-air 
television  that  the  government  need  only  act  as  a  “traffic  cop.”  The 
“rough  beast”  of  change  is  already  loose  and  will  profoundly  alter 
future  broadcasting.  Until  that  time  the  present  approach  is  too  flawed 
to  retain. 

While  it  is  feasible  to  improve  the  public  trustee  approach,  it  is 
much  better  to  eliminate  the  public  trustee  obligation  entirely.  In  its 
place  a  spectrum  usage  fee  could  be  substituted  to  accomplish  con¬ 
gressional  goals.  This  approach  could  be  adopted  first  in  radio,  and 
then,  based  on  that  experience,  in  television. 

Opponents  of  the  present  system  are  wrong  to  argue  that  there  is 
no  scarcity  from  a  constitutional  basis,  but  they  are  surely  right  to 
advance  this  point  from  a  policy  perspective.  There  are  over  10,000 
radio  stations,  with,  for  example,  sixty-one  in  the  Chicago  Area  of 
Dominant  Influence  (adi),  forty-five  in  New  York,  forty-one  in  Wash¬ 
ington,  etc.  The  stations  in  these  cities  scramble  to  find  a  niche  for 
themselves.  Most  combine  music  and  talk  formats,  including  brief 
public  service  efforts.  It  is  understandably  difficult  for  them  to  keep 
track  of  these  snippets.  In  short,  radio  has  changed  drastically  from 
the  pre- World  War  II  period,  and  it  is  time — indeed  long  past  time — to 
recognize  this  sea  change.  Were  there  no  FCC,  it  is  hard  to  see  how  a 
listener  would  notice  the  agency’s  disappearance  from  the  standpoint 
of  radio  programming. 

It  is  sound  policy  to  stop  calling  radio  stations  public  trustees  and 
simply  let  them  program  as  they  wish.  The  fiduciary  concept  does 
not  fit  present-day  radio  and,  if  enforced,  raises  significant  First 
Amendment  strains.  Thus,  KIBE-AM,  a  San  Francisco  classical  music 
station,  bowing  to  FCC  dictates  to  meet  a  then  applicable  8  percent 
nonentertainment  guideline,  substituted  a  6:00  A.M.  talk  show  for  a 
baroque  music  program  to  gain  a  1976  renewal.  It  believed  that  by 
doing  so  it  would  cause  the  least  damage  to  its  schedule  while  paying 
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lip  service  to  the  FCC  standards.  But  it  simply  bewilders  the  audience 
to  lose  programming  in  this  fashion.  While  a  more  sensible  regula¬ 
tory  scheme  might  take  care  of  this  situation,  the  real  question  is  why 
the  government  should  interfere  with  programming  at  all,  particu¬ 
larly  in  a  market  as  well-served  as  San  Francisco  (thirty-five  stations, 
many  of  which  supply  talk  programs). 

If  the  public  trustee  requirement  is  removed,  important  questions 
immediately  arise:  On  what  basis  should  present  licensees  continue 
to  have  the  right  to  operate  on  their  channels?  Should  they  be  al¬ 
lowed  to  operate  to  the  exclusion  of  newcomers?  Other  entrepreneurs 
or  minority  groups  will  be  clamoring  for  the  right  to  be  the  licensee. 
They  will  insist  that  choices  be  made  by  other  means  in  the  absence 
of  public  trustee  considerations. 

It  is  not  feasible  to  disrupt  drastically  the  present  pattern  of  licen¬ 
sees,  to  throw  open  all  radio  assignments  to  an  auction  or  lottery.  How¬ 
ever,  if  the  broadcaster  is  relieved  of  voluntary  fiduciary  obligations, 
a  new  basis  for  its  privilege  to  use  the  frequency  should  be  found. 

Spectrum  Usage  Fee 

A  spectrum  usage  fee  constitutes  such  a  basis.  The  fee,  based  on  a 
percentage  of  gross  revenue,  can  be  established  by  Congress  at  a  rea¬ 
sonable  figure  (perhaps  1  percent  for  radio  and  2  percent  for  televi¬ 
sion)  not  disruptive  of  the  industry.  The  fee  could  then  be  the  subject 
of  a  long-term  contract  (for  example,  forty  years)  between  the  FCC  and 
the  broadcaster,  so  that  it  is  not  subject  to  the  vagaries  of  government 
policy  changes  toward  the  media.75 

Congress  could  then  use  the  fees  to  accomplish  directly  its  goals  in 
this  area.  Market  deficiencies  do  exist  in  radio:  commercial  radio 
does  not  supply  in-depth  informational,  cultural,  or  serious  dramatic 
programming,  or  programming  for  the  blind.  Noncommercial  radio 
fills  these  important  needs,  but  it  is  inadequately  funded.  With  a  1 
percent  spectrum  fee,  $70  million  would  be  available,  with,  say  $50 
million  for  public  radio  and  $20  million  for  a  MESBIC  to  assist  minor¬ 
ity  ownership  of  radio  stations  (until  that  goal  is  better  met).76 

For  the  first  time  we  would  have  a  structure  that  works  to  accom¬ 
plish  explicit  policy  goals.  The  commercial  radio  system  would  con¬ 
tinue  to  do  what  it  already  does — deliver  a  great  variety  of  formats, 
often  interspersed  with  some  brief  messages.  The  noncommercial  sys- 
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tern  would  have  the  funds  to  accomplish  better  its  own  goals — to 
supply  supplemental  public  service.  In  this  way  all  First  Amend¬ 
ment  strains  would  be  removed.  A  station  like  WXUR-FM,  one  of  thirty- 
two  radio  stations  in  the  Philadelphia  area,  would  be  able  to  present 
vigorous  but  one-sided  views,  and  the  government  would  not  have  to 
still  any  radio  voices.77  Further,  only  by  removing  the  public  trustee 
licensing  scheme  can  broadcast  journalists  be  placed  on  the  same 
footing  as  print  counterparts.  Removing  the  fairness  doctrine  does 
not  accomplish  this,  since  an  administration  intending  to  chill  oppo¬ 
sition  would  not  seek  to  skew  fairness  rulings  (subject  to  review  in 
court),  but  would  try  to  manipulate  the  public  trustee  process,  such 
as  in  the  comparative  renewal  area.78 

While  television  has  fewer  outlets  (1314),  the  same  approach  should 
apply,  with  Congress  perhaps  waiting  five  years  to  see  how  radio  de¬ 
regulation  works  in  actual  operation.  The  approach  represents  a  struc¬ 
tural  scheme  to  replace  an  inadequate  policy  with  First  Amendment 
strains  with  a  structure  that  could  achieve  governmental  goals  with¬ 
out  the  strains.  The  sum  collected  for  television  would  be  $440  mil¬ 
lion  at  a  2  percent  fee.  Combined  with  some  portion  of  the  5  percent 
franchise  fee  in  cable  television  to  produce  noncommercial  programs 
for  both  public  and  telecommunications  access,  the  total  could  reach 
$600  to  $800  million.  This  would  be  a  substantial  contribution  to 
solving  problems  of  public  telecommunications  funding.  New  broad¬ 
cast  licensees  could  be  authorized  by  auction,  with  the  proceeds  then 
divided  between  fostering  public  telecommunications  and  minority 
ownership  as  in  the  case  of  the  spectrum  fee. 

Under  this  approach  there  would  be  no  fairness  or  antitrafficking 
rules  obligation,  since  they  are  an  integral  part  only  of  the  public 
trustee  notion.  Congress  could  retain  other  requirements,  such  as 
sponsorship  identification  and  prohibitions  against  obscene  or  inde¬ 
cent  programming.  It  would  simply  enforce  them  by  fines  or  forfei¬ 
tures  and,  where  appropriate,  cease  and  desist  orders. 

The  equal  opportunities  requirement  could  be  retained,  but  only 
for  paid  time.  The  alien  ownership  law  could  also  be  retained,  but  it 
may  be  sounder  policy  to  remove  it  or  make  it  discretionary,  based  on 
reciprocity.  Barring  unforeseen  and  unlikely  efforts  by  foreign  enti¬ 
ties  to  take  undue  control,  we  have  no  more  to  fear  from  alien  owner¬ 
ship  of  broadcast  facilities  than  we  do  in  cable  television  where  no 
bans  apply.  And  the  U.S.  law,  in  turn,  may  frustrate  efforts  by  U.S. 
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companies  to  gain  strong  equity  positions  in  foreign  endeavors  —  op¬ 
portunities  that  are  now  opening  for  the  first  time,  especially  in  West¬ 
ern  Europe.79 

Were  a  spectrum  usage  fee  not  implemented,  changes  in  current 
policy  are  necessary.  At  a  minimum  it  is  wrong  to  proceed  with  vague 
standards  which  not  only  constitute  ineffectual  policy  but  raise  seri¬ 
ous  First  Amendment  concerns.80  The  FCC,  under  existing  law  or  pur¬ 
suant  to  congressional  direction,  needs  to  adopt  reasonable  objective 
standards  concerning  public  service.  Those  standards  cannot  be  di¬ 
rected  to  quality  as  at  present  [and  quality  judgments  by  government 
are  bound  to  be  subjective);  therefore,  it  is  critical  that  the  govern¬ 
ment  approach  renewal  with  known,  objective  standards — reasonable 
quantitative  guidelines. 

The  standard  should  be  directed  to  the  bedrock  areas  of  local  and 
informational  programming,  the  last  defined  broadly  as  news,  public 
affairs,  and  all  other  nonentertainment.  The  government  has  allo¬ 
cated  spectrum  to  broadcasting  to  obtain  local  outlets  and  to  have 
broadcasting  contribute  to  an  informed  electorate.81  It  follows  that  it 
should  specify  a  reasonable  amount  of  local  and  informational  pro¬ 
gramming —  otherwise  the  allocational  scheme  is  for  naught. 

With  this  approach  the  stultifying  comparative  renewal  process 
would  be  eliminated.  It  makes  much  more  sense  simply  to  specify  the 
amount  of  local  and  informational  programming  that  constitutes  meri¬ 
torious  service.  That  amount  can  be  selected  by  appropriately  group¬ 
ing  the  stations  by  market  size  and  other  factors  (VHF  or  UF1F;  network 
affiliate  or  independent)  and  selecting  a  figure  around  the  median  per¬ 
formance.  Thus,  in  the  top  markets  VHF  network  affiliates  might  be 
required  to  deliver  15  percent  local  and  15  percent  informational  pro¬ 
gramming  during  specified  hours  (6:00  A.M.  to  midnight;  prime  time). 

In  the  case  of  radio  local  programming  is  not  a  problem,  so  the 
figure  might  simply  indicate  nonentertainment  programming  require¬ 
ments  (for  example,  10  percent  in  6:00  A.M.  to  midnight  period).  It  is 
not  clear  why  the  FCC  has  shifted  its  focus  from  nonentertainment 
programming  to  community  issue-oriented  programming.  Nonenter¬ 
tainment  is  a  broad  category,  and  it  is  desirable  to  afford  the  broad¬ 
caster  maximum  discretion. 

To  allow  for  special  “beautiful  sound”  formats  that  cut  down  dras¬ 
tically  on  talk  (for  example,  classical  music  formats),  these  stations 
would  be  required  to  deliver  only  a  small  percentage  of  nonentertain- 
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ment  programming  (for  example,  3  percent).  Alternately,  the  entire 
radio  area  might  be  studied  to  determine  how  well  deregulatory  poli¬ 
cies  are  working,  minus  comparative  renewal.  Appendix  B  suggests 
how  this  approach  might  look  in  statutory  terms.  It  would  enhance 
broadcasting  stability  with  assured  public  service.  Renewal  problems 
would  be  unlikely  to  arise  as  to  overall  public  service. 

As  long  as  the  public  trustee  concept  is  retained,  fairness  is  re¬ 
quired.  But  fairness  should  be  implemented  in  a  manner  narrowly 
tailored  to  accomplish  its  goal.  That  goal  is  not  perfect  fairness  on 
every  issue:  to  achieve  that  would  require  a  deep  intrusion  in  daily 
broadcast  journalism,  and  in  any  event  it  would  only  mean  that  a 
different  audience  months  later  heard  some  further  presentation  on 
an  issue.  The  goal  of  fairness  is  to  ensure  that  the  broadcaster  acts 
consistently  with  its  public  fiduciary  responsibility.  It  follows  that 
with  the  exception  of  ballot  issues,  the  FCC  should  focus  at  renewal 
(or  in  extraordinary  circumstances  in  a  revocation  proceeding)  on 
whether  the  licensee  has  acted  consistently  with  its  public  trustee 
duty.  Further,  the  commission  should  apply  a  malice  standard  like 
that  used  in  New  York  Times  v.  Sullivan82  demonstrating  that  the 
licensee  acted  in  bad  faith  (established  by  independent  extrinsic  evi¬ 
dence)  or  with  reckless  disregard  of  the  doctrine.  The  commission 
already  has  the  authority  to  adopt  such  a  policy. 

Additional  Changes 

Other  reforms  can  help  broadcasting  respond  to  the  needs  of  Ameri¬ 
can  democracy.  To  free  broadcast  journalism  fully  to  do  its  job,  equal 
opportunities  should  be  applied  only  to  paid  time.  Alternatively,  and 
with  less  effect.  Section  315(a)  might  be  amended  to  expand  exemp¬ 
tions  to  include  any  joint  or  back-to-back  appearance  of  candidates  or 
any  bona  fide  journalistic  program  under  the  control  of  the  licensee 
and  not  designed  to  advance  the  candidacy  of  any  person.  For  gen¬ 
eral  elections  equal  opportunities  might  include  only  significant 
candidates — perhaps  those  whose  party  garnered  2  percent  of  the 
vote  in  that  state  in  the  last  election  or  those  whose  parties  obtained 
petition  signatures  representing  1  percent  of  the  last  vote  in  the  state.83 

The  reasonable  access  provision  should  be  repealed  by  Congress  as 
unnecessary  and,  in  any  event,  poor  policy  (since  it  favors  all  federal 
candidates  over  state  or  local  races  that  might  be  equally  or  more 
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important).  Alternatively,  it  should  be  construed  along  the  lines  of 
Justice  Stevens’s  dissent  in  the  Carter-Mondale  case.  There  should  be 
review  only  at  renewal  to  determine  whether,  on  an  overall  basis, 
reasonable  access  has  been  afforded.84 

If  auctions  are  not  to  be  instituted,  Congress  should  change  com¬ 
parative  hearings  to  determine  the  new  applicants  for  regular  frequen¬ 
cies  to  eliminate  the  present  lengthy  evidentiary  process.  A  board  of 
experienced,  FCC  employees  can  more  appropriately  select  the  win¬ 
ner  quickly  and  largely  on  the  basis  of  diversification  criterion,  in¬ 
cluding  minority  ownership  (see  appendix  C).  This  type  of  process  is 
already  employed  in  the  United  Kingdom.  The  present  lottery  scheme 
for  lptv  applications  is  efficient  and  effective  enough  to  continue. 
Diversification  rules  should  be  waived  only  upon  a  specific  showing 
that  the  public  interest  thereby  be  served.  While  most  communities 
have  many  telecommunications  voices,  the  1970  Multiple  Ownership 
Report  underscored  the  importance  of  every  possible  additional 
voice.85  To  make  the  rules  more  effective,  the  cross-ownership  ban  in 
the  same  market  should  be  extended  to  cable  television-newspaper 
ownership.  These  two  powerful  media  should  be  in  separate  hands  in 
the  same  community.  Additionally,  the  ban  on  networks  owning  cable 
television  systems  should  be  eliminated,  since  changes  in  both  arenas 
largely  moot  its  need.  The  cable  television  industry  is  now  well  estab¬ 
lished,  with  powerful  players,  and  the  networks  face  increasing 
difficulties  in  holding  their  share  of  the  audience  against  competing 
video  challengers. 

If  the  public  trustee  concept  is  retained,  then  it  is  not  unreasonable 
to  require  owners  who  volunteer  to  be  public  trustees  to  do  so  for  at 
least  one  license  term.  As  noted,  if  a  person  acquires  a  station  with 
the  notion  of  selling  it  for  profit  in  a  year  or  so,  he  or  she  will  cut 
down  on  public  service  resources  in  an  effort  to  make  the  station 
more  profitable  for  resale.  Absent  an  antitrafficking  policy,  owners 
can  safely  do  so,  since  there  will  not  even  be  a  renewal  to  be  faced. 
Therefore,  the  FCC  antitrafficking  policy  should  be  restored,  with  own¬ 
ers  required  to  hold  licenses  for  at  least  five  years  in  order  to  remain 
consistent  with  the  public  trustee  policy  goal. 

When  sales  do  occur,  a  small  transfer  fee  should  be  assessed  to 
supplement  the  present  federal  contribution  to  public  broadcasting. 
Federal  funding  has  been  persistently  inadequate.86  Since  so  much  of 
the  value  of  the  station  rests  in  the  scarce  license  itself,  it  is  reason- 
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able  in  the  circumstances  to  exact  a  small  fee  upon  transfer  of  the 
commercial  station.  Recovering  some  portion  of  the  federal  largess 
markedly  serves  to  promote  directly  the  public  interest  in  the  broad¬ 
cast  field.87 

Similarly,  there  should  be  renewed  focus  on  the  recommendations 
of  the  Network  Study  Group  (December  1980).  These  recommenda¬ 
tions  have  been  noted  in  the  prior  discussion.  In  light  of  the  marked 
increase  in  the  audience  for  cable  television  and  independent  station 
programming,  the  case  for  removal  of  restrictions  like  the  Financial 
Syndication  rule  is  all  the  stronger. 

To  be  consistent  the  FCC  policy  on  indecent  programming  should 
be  restored  to  that  prior  to  the  1987-88  rulings,  which  expanded  the 
scope  of  the  FCC’s  indecency  net  beyond  the  “verbal  shock”  situation 
in  the  Pacifica  case  and  eliminated  a  safe  haven  for  this  type  of 
programming  at  10:00  RM.,  when  it  can  be  reasonably  expected  that 
parents  will  supervise  their  children.88  The  key  to  this  area  is  pro¬ 
tection  of  unsupervised  children  from  the  assault  of  indecent  pro¬ 
gramming  in  broadcasting — a  pervasive  medium.89  The  FCC  changed 
the  policy  from  10:00  RM.  to  midnight  or  thereafter — and  thus  when 
the  adult  audience  is  drastically  reduced — without  any  explanation 
or  showing  that  parents  cannot  reasonably  be  called  upon  to  super¬ 
vise  children’s  listening  or  viewing  at  the  10:00  RM.  hour.  The  pro¬ 
gramming  involved,  while  powerful  and  offensive  to  some,  can  have 
serious  social  value  and  should  be  available  to  the  adult  audience 
at  some  reasonable  time  period:  what  is  called  for  is  channeling — 
not  a  practiced  proscription  during  the  broadcast  day  (6:00  A.M.  to 
midnight). 

The  foregoing  steps  will  not  be  a  panacea,  and,  as  always,  trouble¬ 
some  definitional  and  interpretive  problems  will  remain.  Taken  to¬ 
gether,  however,  they  would  provide  the  basis  for  a  rational,  objec¬ 
tive,  and  effective  broadcast  policy  to  implement  the  public  trustee 
obligation. 

New  Technology  and  Must-Carry  Rules 

Two  additional  problems  also  require  rethinking  in  light  of  develop¬ 
ing  changes  in  technology  and  regulatory  policy.  The  first  concerns 
high-definition  television  (HDTV),  an  issue  of  great  importance  to  Amer¬ 
ican  industry  and  the  U.S.  consumer.  Its  development  may  jeopardize 
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the  American  public’s  $80  billion  investment  in  current  television  re¬ 
ceivers  and  threaten  the  quality  of  the  existing  local  broadcast  system. 

HDTV  is  a  quantum  leap  in  quality  over  the  present  system.  The 
MUSE  system  developed  by  the  Japan  Broadcast  Corporation  (NHK) 
over  a  twenty-year  period,  at  a  cost  of  hundreds  of  millions  of  dollars, 
demonstrates  this  high  quality  breakthrough.  It  will  be  introduced  in 
Japan  in  1990;  in  its  full  form,  however,  it  cannot  be  delivered  by 
local  broadcast  stations  using  six  MHz-wide  channels.  Its  delivery 
system,  because  of  additional  spectrum  demands  of  eight  to  nine  MHz, 
will  be  by  satellite,  cable  television,  video  cassettes  and  videodiscs, 
and  it  will  require  a  new  receiver,  or  at  the  least,  a  converter.  Local 
broadcasters  would  thus  need  additional  channel  capacity  and  might 
have  to  turn  off  signals  to  the  existing  130  million  sets.  Cable  or  satel¬ 
lite  could  simulcast  both  signals  on  separate  channels. 

It  is  clearly  desirable  policy  to  develop  an  effective  and  spectrum 
efficient  HDTV  system  which  will  fit  in  6  MHz  channels  and  embod¬ 
ies  a  single  set  of  HDTV  standards  for  broadcasting,  cable,  VCRs, 
DBS,  and  other  media.  The  critical  question  is  whether  such  a  policy 
can  be  achieved,  or  whether  different,  less  desirable  steps  should  be 
taken.  That  question  in  turn  depends  on  technological  efforts  by 
several  private  industrial  groups  and  companies  —  the  National  As¬ 
sociation  of  Broadcasters,  North  American  Phillips,  the  New  York 
Institute  of  Technology,  Mitsubishi,  the  Del  Ray  Group,  and  others  — 
to  develop  systems  to  meet  the  above  sound  policy.  These  efforts 
are  proceeding  rapidly.  They  may  need  federal  legislative  assistance 
to  ensure  that  antitrust  laws  do  not  hinder  cooperative  efforts  be¬ 
tween  manufacturers  and  broadcasters  to  develop  a  system  more 
compatible  with  U.S.  goals.  In  the  interim  broadcasters  have  already 
requested  the  FCC  not  to  reallocate  to  land  mobile  parts  of  the  UHF 
broadcast  spectrum  that  may  be  needed  for  an  HDTV  system.  The 
FCC  so  far  has  acquiesced  and  has  established  an  industry  advisory 
group  to  help  resolve  difficult  technological  and  regulatory  issues. 
Proper  timing  is  of  the  essence:  if  Japan  begins  successfully  export¬ 
ing  HDTV  to  the  United  States,  a  de  facto  standard  might  then  be  set  in 
the  market. 

A  second  pressing  issue  concerns  FCC  must-carry  rules.  From  1965 
to  1985,  FCC  rules  required  cable  systems  to  carry  all  local  stations.  In 
1985,  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia  struck 
down  those  rules  as  violating  the  First  Amendment  rights  of  cable 
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operators,  but  left  open  the  possibility  that  more  limited  rules  might 
pass  constitutional  muster.90 

In  late  1986  and  1987  the  FCC  released  new  “interim”  rules, 
reflecting  a  compromise  among  major  cable  and  broadcast  interests. 
Under  the  agreement  smaller  cable  systems  (twenty  channels  or  less) 
were  exempted  from  the  rules,  and  larger  systems  were  required  to 
devote  a  limited  portion  of  their  capacity  (up  to  25  percent)  to  carry¬ 
ing  local  TV  signals.  The  new  rules  required  cable  systems  to  offer 
subscribers  A/B  switches,91  and  to  alert  them  to  the  possibility  that 
they  might  no  longer  be  able  to  receive  all  local  TV  signals  via  cable. 
This  program  was  to  continue  for  five  years,  with  interim  must-carry 
rules  expiring  on  June  10,  1992. 

The  Court  of  Appeals  struck  down  the  new  rules  in  December  1987 
on  constitutional  grounds.92  The  court,  while  noting  that  the  FCC  might 
adopt  some  reasonable  regulations  in  this  area,  found  the  rules  to 
burden  unduly  speech  because  evidence  supporting  the  need  for  the 
rules  was  “speculative”  and  not  “substantial”;  it  also  ruled  that  the 
five-year  duration  failed  to  meet  the  constitutional  requirement  that 
restrictions  be  no  greater  than  what  is  essential  to  achieve  their  in¬ 
tended  purpose. 

The  FCC’s  rules  were  terribly  flawed.  It  makes  no  sense  for  the  FCC 
to  take  25  percent  of  the  capacity  of  a  First  Amendment  speaker  for 
five  years  for  an  educational  program  that  can  be  carried  out  in  five 
months.  In  revised  form,  however,  the  rules  would  be  eminently  rea¬ 
sonable  requiring  carriage  of  all  local  signals.  In  smaller  markets  with 
sparse  populations  all  local  signals  should  be  carried.  In  larger  mar¬ 
kets,  where  the  cable  system  operates  with  limited  capacity,  the  FCC 
need  only  require  carriage  of  those  local  signals  which  fulfill  con¬ 
gressional  mandates  —  noncommercial  stations  and  new  UHF  inde¬ 
pendent  stations.  Where  the  cable  system  has  the  capacity  (an  in¬ 
creasingly  likely  prospect),  the  FCC  could  require  that  if  the  cable 
system  carries  one  local  signal,  it  must  not  discriminate  against  other 
local  stations  but  rather  must  be  a  “master  antenna”  for  all. 

Cable’s  carriage  of  distant  TV  signals  is,  however,  a  more  fundamen¬ 
tal  issue.  Under  the  1976  Copyright  Law,  cable  has  a  compulsory 
license  to  carry  all  signals  authorized  by  the  FCC.  At  the  time  of  the 
law’s  passage  such  signals  were  limited  according  to  cable’s  location 
in  a  particular  market  size.  In  1980  the  FCC  allowed  cable  to  import 
distant  signals  without  restriction.  This  skews  competition  for  no 
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reason.  Cable  is  a  $13  billion  industry  and  rapidly  is  becoming  the 
dominant  video  gateway;  over  sixty  cable  programming  services  are 
already  available  in  the  marketplace.  There  is  no  reason  for  the  gov¬ 
ernment  to  intervene  to  provide  programming  for  cable.  To  further 
competition  cable  should  be  banned  from  importing  television  sig¬ 
nals,  except  in  those  smaller  markets  in  which  disruption  would  be 
too  great.  Cable  itself  should  welcome  this  development,  particularly 
since  it  wants  exclusivity  for  its  own  cable  programming.  It  is  in  an 
untenable  position  to  claim  such  exclusivity  against  nascent  indus¬ 
tries  like  TVRO  or  multichannel  microwave  distribution  services 
(MMDS)  when  it  continues  to  depend  on  a  government  “hand-out” 
from  broadcasting.93 

With  the  elimination  of  distant  signals  cable  would  remain  en¬ 
meshed  with  the  broadcast  system  only  if  it  chose  to  carry  local  sig¬ 
nals.  In  that  event  the  rules  described  above  should  apply.  Such  rules 
are  within  the  agency’s  authority  and  fully  constitutional  as  reason¬ 
able  broadcast  regulation.94 

Problems  Facing  tvro  and  mmds 

Both  TVRO  and  MMDS  are  potential  competitors  to  cable  television, 
but  only  if  they  can  obtain  a  complement  of  popular  programming. 
Both  face  difficulties  obtaining  the  right  to  exhibit  scrambled  cable 
fare  and,  in  the  case  of  TVRO,  television  network  programming.  Some 
steps  have  been  taken,  but  complaints  persist  as  to  pricing  and  avail¬ 
ability  of  programming.  The  issue  involves  antitrust  considerations 
and  especially  questions  of  vertical  integration  in  the  cable  field  (cable 
operators  have  interests  in  cable  programmers).95  There  is  pending 
legislation  that  has  gained  considerable  support  in  Congress.  There 
is  also  the  need  to  break  cable’s  monopoly  as  the  video  gateway  for 
more  than  half  of  the  U.S.  television  households;  this  militates  for 
making  available  cable’s  cluster  of  programming  services  to  other  com¬ 
patriots  like  TVRO  or  MMDS. 

Conclusion 

Broadcast  policy  remains  one  of  the  greatest  importance  to  the  Amer¬ 
ican  people.  Its  proper  administration  requires  reexamination  of  basic 
policies  long  established  but  unworthy  of  retention  in  light  of  experi- 
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ence  and  changed  circumstances  (i.e. ,  the  public  trustee  concept). 
The  commendable  policy  of  the  Congress  and  the  FCC — open  entry 
and  competition  —  should  be  maintained,  with  stronger  promotional 
policies  to  make  up  for  market  deficiencies  even  with  such  open  entry. 
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By  the  Numbers:  Summary  of  Broadcasting  and  Cable 


Broadcasting 


Service 

On  Air 

CPs 

Total  * 

Commercial  AM 

4,909 

170 

5,078 

Commercial  FM 

4,045 

418 

4,463 

Educational  FM 

1,314 

173 

1,487 

Total  Radio 

10,267 

761 

11,028 

FM  Translators 

789 

444 

1,233 

Commercial  VHF  TV 

538 

23 

561 

Commercial  UHF  TV 

481 

222 

703 

Educational  VHF  TV 

118 

3 

121 

Educational  UHF  TV 

212 

25 

237 

Total  TV 

1,349 

273 

1,622 

VHF  LPTV 

93 

74 

167 

UHF  LPTV 

258 

136 

394 

Total  LPTV 

351 

210 

561 

VHF  Translators 

2,869 

186 

3,055 

UHF  Translators 

1,921 

295 

2,216 

ITFS 

250 

114 

364 

Low-power  Auxiliary 

824 

0 

824 

TV  Auxiliary 

7,430 

205 

7,635 

UHF  Translator/Booster 

6 

0 

6 

Experimental  TV 

3 

5 

8 

Remote  Pickup 

12,338 

53 

12,391 

Aural  STL  and  Intercity  Relay 

2,836 

166 

3,002 

Cable 

Total  Subscribers 

Homes  Passed 

Total  Systems 

Household  Penetration** 

Pay  Cable  Penetration 

45,000,000 

71,500,000 

8,000 

51.1% 

28.6% 

includes  off-air  licenses 

* ‘Penetration  percentages  are  of  TV  household  universe  of  88.6  million 
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Appendix  B 
Draft  Statute 

Section  309  of  the  Communications  Act  of  1934  (47  U.S.C.  309)  is 
amended  by  adding  at  the  end  thereof  the  following  new  subsections: 

(a)  In  any  case  in  which  a  television  broadcast  licensee  submits  an 
application  to  the  Commission  for  renewal  of  a  license,  the  Commis¬ 
sion  shall  grant  the  application  if  it  finds  that — 

(1)  the  licensee,  during  the  preceding  term  of  its  license,  rendered 
meritorious  service,  meeting  the  problems,  needs,  and  interests 
of  the  residents  of  its  service  area  in  its  program  service; 

(2)  the  operation  of  the  station  has  been  free  of  any  serious  viola¬ 
tion  of  this  Act  or  the  regulations  and  policies  promulgated 
thereunder;  and 

(3)  the  licensee  continues  to  meet  the  qualifications  prescribed 
under  section  308(b). 

[Note:  applies  only  to  TV;  radio  continues  under  present  provisions 
of  act  and  sec.(d),  infra] 

(b)  In  acting  upon  any  application  for  the  renewal  of  any  broadcast 

station  license  which  is  filed  by  a  licensee  with  the  Commission  under 
section  308,  the  Commission  shall  not  have  authority  to  consider  the 
application  of  any  other  person  for  the  facilities  for  which  renewal  is 
sought.  The  provisions  of  this  subsection  shall  not  apply  to  any  ap¬ 
plication  of  any  other  person  filed  prior  to _ [Applies  to  both 

radio  and  TV.] 

(c)  Within  six  months  of  the  date  of  enactment  of  this  Act,  the 
Commission,  after  appropriate  rule  making  proceedings,  shall  define 
meritorious  service  by  specifying  reasonable  percentages  of  time  (i.e. , 
within  some  reasonable  percentile  of  the  median  in  the  appropriate 
grouping)  which  the  television  broadcast  licensee  must  devote  to  local 
and  informational  programming  (the  latter  to  be  defined  broadly  by 
the  Commission  and  to  include  a  reasonable  amount  for  children)  in 
appropriate  time  segments  (i.e.,  6  A.M.  to  midnight;  prime  time  as 
defined  by  the  Commission).  Such  percentages  may  vary  depending 
on  the  nature  of  the  service  (i.e.,  network  affiliate  or  independent, 
frequency  assignment  [i.e.,  UHF  or  VHF])  and  market  size,  and  may  be 
waived  in  individual  cases  only  upon  compelling  showing  of  unusual 
circumstances.  The  commission  shall  submit  an  annual  report  to  the 
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Congress  listing  any  such  waivers  and  the  compelling  reasons  found. 
The  Commission  shall  not  review  the  individual  program  topics  se¬ 
lected  by  the  licensee  for  its  local  and  informational  programming. 

[legislative  history  would  reflect: 

(i)  “reasonable  percentile  of  median”  affords  discretion,  but  cannot 
be  below  25  percent. 

(ii)  It  is  not  “superior”  standard  (i.e.,  comparative),  and  hence  is  not 
ratcheted  up,  as  the  lowest  group  comes  up.  It  can  be  adjusted  in 
light  of  other  markedly  changed  circumstances,  such  as  the  im¬ 
pact  of  new  services  competitive  with  broadcast  television. 

(iii)  Compliance  by  the  licensee  with  the  percentage  requirements  es¬ 
tablished  pursuant  to  this  subsection  would  constitute  prima  facie 
fulfillment  of  the  licensee’s  overall  programming  obligations  as  a 
public  trustee.  Petitioner  could  still  show  a  WLBT-type  case,  i.e., 
percentages  met  but  large  minority  group  (e.g.,  45  percent  black 
pop.)  ignored  in  local  informational  programming,  or  failure  to 
comply  with  other  sections  of  the  Act  (e.g.,  315,  312  [a]  [7]).] 

(d)  Within  two  years  of  date  of  enactment  of  this  Act,  the  Commis¬ 
sion  shall  conduct  and  complete  an  extensive  survey  of  radio  broad¬ 
cast  licensees  (am  &  FM)  to  determine  whether  its  actions  in  Deregula¬ 
tion  of  Radio,  84  FCC  2d  698;  878  FCC  2d  797,  96  FCC  2d  930,  serve  the 
public  interest,  convenience  or  necessity.  It  shall  report  to  the  Con¬ 
gress  the  results  of  such  survey,  and  what  actions,  if  any,  it  proposes 
to  take  on  the  basis  thereof. 

[legislative  history: 

(i)  Survey  is  to  focus  on  nonentertainment  program  (and  any  sub- 
category  thereof  commission  determines  appropriate);  not  to  in¬ 
clude  entertainment — see  WNCN. 

(ii)  Survey  is  to  take  into  account  differing  nature  of  radio  (e.g.,  spe¬ 
cialized  services;  large  number  of  stations  in  many  areas) ,  and  there¬ 
fore  is  to  reflect  overall  results.] 
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Appendix  C 

A  Draft  Modified  “Comparative  Licensing”  Procedure 

In  the  case  of  any  open  or  newly  assigned  frequency  involving  new 
applicants  for  such  frequency,  the  Commission  would  delegate  its 
authority  to  an  Employee  Board  to  decide  which  applicant  should  be 
granted  the  frequency.  Decisions  of  the  Board  would  be  final  and 
subject  to  immediate  judicial  review  unless  novel  questions  of  law  or 
policy  warranted  Commission  review  of  a  Board  decision. 

The  members  of  the  Board  would  be  career  employees,  with  at  least 
ten  years  of  FCC  experience,  and  could  only  be  removed  for  the  rea¬ 
sons  provided  for  removal  of  administrative  law  judges  (i.e.,  good 
cause  shown  to  the  Office  of  Personnel  Management).  Members  of 
the  Board  would  have  to  be  qualified  by  reasons  of  their  training, 
experience  and  competence,  and  be  of  a  grade  classification  or  salary 
level  commensurate  with  their  duties  as  Board  members. 

Upon  the  filing  of  mutually  exclusive  applications  for  a  frequency, 
the  Board  would  schedule  a  hearing  to  be  held  within  120  days  after  the 
designation  order,  at  which  competing  applicants  would  be  afforded 
an  opportunity  to  make  oral  statements  and  respond  to  questions  by 
the  Board.  Also,  prior  to  the  hearing,  the  parties  would  be  given  an 
opportunity  to  submit  written  data,  information,  or  testimony  (i.e., 
initial  pleadings  within  sixty  days;  replies  thirty  days  thereafter). 

The  hearing  would  basically  provide  an  opportunity  for  each  party 
to  tell  the  Board  why  it,  as  opposed  to  a  competing  applicant,  should 
be  granted  the  license.  If,  at  the  conclusion  of  the  hearing,  the  Board 
determined  that  there  were  facts  in  dispute  going  to  character  that 
should  be  resolved  as  decisionally  significant  and  necessary  to  reach 
a  sound  judgment,  the  Board  could  hold  a  trial-type  hearing  on  such 
facts  or  remand  the  questions  involving  them  to  an  Administrative 
Law  Judge  for  adjudication.  [Note:  There  is  no  constitutional  right  to 
an  evidentiary  hearing.  However,  sound  policy  requires  that  the  agency 
afford  full  process  before  deciding  a  case  on  issues  going  to  an  indi¬ 
vidual’s  character.  There  is  no  need  for  such  full  process  as  to  issues 
like  diversification  or  integration,  and  it  should  be  precluded.)  Oth¬ 
erwise,  and  in  what  would  be  the  very  great  majority  of  cases,  the 
Board  would  be  required  by  law  to  make  its  decision  solely  on  the 
oral  and  written  presentations  of  the  parties. 

In  deciding  between  competing  applicants,  the  Board  would  apply 
criteria  established  by  the  Commission,  including  diversification  of 
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control  of  the  media  of  mass  communications  and  full-time  partici¬ 
pation  in  station  operations  by  owners  (integration).  The  Board  would 
also  take  into  account  the  participation  of  minority  owners  as  made 
clear  in  Court  cases  and  the  Congress.  [Note:  See  West  Michigan;  TV 
9,  Inc.  v.  FCC,  495  E2d  921,  938.] 

The  commission  should  make  clear  that  the  precepts  in  the  1956 
Comparative  Policy  Statement  are  sound — namely,  that  there  should 
be  no  bidding  for  favor  based  on  proposed  programming  percentages 
and  that  character  should  be  explored  only  if  a  clear  and  compelling 
showing  is  made.  Finally,  the  law  would  permit  the  Board  to  choose 
by  lot  among  applicants  which  remained  roughly  equivalent  after  the 
Board’s  analysis  and  evaluation.  [Note:  See  Star  Television,  Inc.  v. 
FCC,  416  E2d  1086,  1095  (D.C.  Cir.  1969),  J.  Leventhal  dissenting.] 

Within  thirty  days  of  the  oral  presentations,  the  Board  would  have 
to  be  accompanied  by  a  statement  of  reasons.  The  only  grounds  for  a 
reviewing  court  to  set  aside  the  Board’s  decision  would  be  where  the 
court  found  the  decision  to  be  arbitrary  or  capricious,  or  otherwise 
not  in  accordance  with  law.  There  would  be  no  review  under  a 
“substantial  evidence”  test,  because  the  Board  would  not  be  required 
to  issue  findings  of  fact,  but  only  a  statement  of  reasons  succinctly 
explaining  its  decision. 

Prior  to  seeking  judicial  review,  a  losing  applicant  could  choose  to 
file  a  certiorari-type  appeal  of  the  Board’s  decision  to  the  Commis¬ 
sion,  but  only  on  the  ground  that  the  case  presented  novel  and  impor¬ 
tant  questions  of  law  or  policy.  The  Commission  could  grant  review 
solely  on  this  basis,  and  would  be  barred  from  doing  so  in  order  to 
review  the  facts  or  simply  to  reach  a  judgment  different  from  that  of 
the  Board. 

This  type  of  system  has  served  Great  Britain  well  in  choosing  be¬ 
tween  competing  applicants.  It  will  not  only  be  much  more  efficient 
than  the  present  system,  but  is  fairer  and  will  lead  to  better  results.  It 
is  fairer  because  today  only  rather  affluent  groups  can  afford  the  ex¬ 
pense  of  the  long  drawn-out  comparative  hearing.  It  will  lead  to  bet¬ 
ter  results  because  those  who  actually  decide  (i.e.,  the  Employee 
Board)  will  have  heard  the  principals  and  received  an  invaluable 
“feel”  for  the  best  applicant.  Today,  the  Administrative  Law  Judge 
gets  that  “feel,”  but  all  too  often  the  decision  that  counts  is  made  by  a 
reviewing  body  on  a  “cold”  record. 
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Licensing  newspapers  is  unconstitutional,  but  for  almost  sixty  years 
the  federal  courts  have  approved  the  Federal  Communications  Com¬ 
mission’s  (FCC)  licensing  of  broadcasters  on  the  basis  of  the  concept 
of  “spectrum  scarcity.”  Scarcity,  the  Supreme  Court  has  said  on  sev¬ 
eral  occasions,  specially  characterizes  radio  spectrum  in  a  way  that 
justifies  licensing  and  content  controls  in  broadcasting,  but  could 
never  justify  similar  restrictions  in  print.  The  FCC  has  often  followed 
the  federal  courts’  lead  and  embraced  the  idea  of  spectrum  scarcity  to 
justify  licensing  broadcasters  and  imposing  restrictions  on  content. 
Scarcity,  it  would  seem,  props  up  the  entire  regulatory  process,  a 
process  that  comprises  the  most  important  anomaly  in  First  Amend¬ 
ment  jurisprudence  of  our  time. 

On  August  6,  1987,  in  its  opinion  in  Syracuse  Peace  Council d  the 
FCC  abolished  the  fairness  doctrine.  In  all  news  accounts  of  which  I 
am  aware,  the  reporter  emphasized  the  abolition  of  the  requirement 
that  radio  and  television  stations  provide  reasonable  opportunities 
for  the  presentation  of  contrasting  viewpoints  on  controversial  is¬ 
sues.  The  major  impact  of  this  decision,  according  to  the  reporters, 
was  to  allow  broadcasters  to  be  biased  and  unfair.  But  to  me,  the  most 
startling  part  of  the  Syracuse  Peace  Council  decision  was  that  the  FCC 
denounced  scarcity  as  a  rationale  for  differentiating  between  print 
and  broadcast  media.  On  the  way  to  finding  the  fairness  doctrine 
unconstitutional,  the  FCC  launched  a  frontal  assault  on  the  Supreme 
Court’s  rationale  for  finding  broadcast  regulation  in  general  to  be  con¬ 
stitutional.  In  short,  the  FCC  was  attacking  the  argument  for  its  own 
existence. 

The  Syracuse  Peace  Council  decision  prompts  many  questions. 
What  is  happening  here?  Is  the  FCC  suicidal?  How  should  the  First 
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Amendment  apply  to  broadcasting?  Will  the  Supreme  Court  continue 
to  uphold  the  constitutionality  of  broadcast  regulation  once  the  com¬ 
mission  has  denounced  scarcity? 

Rapid  technological  change,  mixed  with  changing  views  of  the  mar¬ 
ket  and  public  interest,  has  produced  this  rather  puzzling  situation. 
Cable  television,  video  cassette  players,  and  alternative  forms  of  video 
delivery,  such  as  satellite  master  antenna  television  (SMATV),  are  now 
eroding  the  market  share  of  traditional  over-the-air  broadcast  televi¬ 
sion.  In  addition,  the  bright  line  between  the  print  and  broadcast 
media  has  blurred;  newspapers  and  magazines  use  radio  spectrum  to 
help  produce  their  finished  products.  And  hybrid  technologies  such 
as  videotext  can  produce  written  documents  in  electromagnetic  form. 
These  changes  have  called  into  question  old,  comfortable  rationales 
for  treating  broadcasting  and  print  very  differently.  In  addition,  be¬ 
ginning  in  the  Ford  administration  in  the  middle  1970s  and  continu¬ 
ing  through  the  Carter  and  Reagan  administrations,  many  elected 
officials,  voters  and  commentators  upgraded  their  evaluation  of  the 
market  in  achieving  the  public  interest.  The  renewed  faith  in  the  mar¬ 
ketplace  has  produced  intense  interest  in  market-type  approaches  to 
the  changing  video  and  print  marketplaces.  The  interest  in  the  mar¬ 
ket  has  also  produced  a  need  to  reevaluate  the  treatment  of  the  video 
and  print  media  under  the  First  Amendment. 

This  essay  evaluates  the  treatment  of  broadcasting  from  the  per¬ 
spective  of  the  First  Amendment,  comparing  it  to  the  treatment  of  the 
print  media.  I  will  start  by  reviewing  the  reasons  for  guaranteeing 
free  speech,  and  then  analyze  the  application  of  these  principles  to 
broadcasting. 


Freedom  of  Speech 

The  arguments  in  favor  of  freedom  of  speech  and  press  can  be  segre¬ 
gated  into  two  basic  categories.  First,  there  are  systemic  arguments 
—  those  that  appeal  to  the  utility  of  freedom  of  speech  and  press  for 
producing  good  consequences  for  society  in  general.  Systemic  argu¬ 
ments  tend  to  value  freedom  of  speech  and  press  because  society  is 
somehow  “better”  with  them  than  without  them.  Second,  there  are 
individually  oriented  arguments — those  that  focus  on  the  value  of 
freedom  of  speech  to  the  happiness  and  autonomy  of  each  citizen. 

Systemic  arguments  suggest  that  society  can  benefit  from  freedom 
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of  speech  by  reaping  better,  truer  ideas  with  which  to  manage  the 
business  of  life.  Although  it  is  possible  that  the  government  could 
theoretically  “help”  its  citizens  find  true,  useful  ideas  by  suppress¬ 
ing  some  false  ideas,  such  governmental  power  would  inevitably  be 
used  at  inappropriate  times,  in  inappropriate  ways,  to  reduce  the 
efficiency  of  the  search  for  truth. 

Freedom  of  speech  is  indispensable  to  our  democratic  political  sys¬ 
tem  in  several  ways.  First,  by  allowing  free  debate  on  issues  of  the 
day,  voters  can  become  well  informed  about  their  own  preferences 
and  the  proposals  of  candidates  for  office.  When  voters  cast  their 
ballots  in  a  society  with  free  speech,  the  result  should  better  reflect 
the  voters’  preferences.  Second,  part  of  the  value  of  living  in  a  de¬ 
mocracy  is  exercising  the  right  to  participate  in  the  democratic  pro¬ 
cess,  and  freedom  of  speech  is  indispensable  to  full  democratic  par¬ 
ticipation.  Third,  there  is  a  “checking”  value  to  free  speech.  In 
particular,  the  press  can  ferret  out  malfeasance,  illegal  acts,  and  other 
violations  of  trust  by  public  officials.  To  the  extent  the  press  is  free  to 
publish  findings  of  such  official  misconduct,  instances  of  such  mis¬ 
conduct  will  be  deterred.  Finally,  free  speech  may  be  a  type  of  safety 
valve  in  a  democratic  society.  If  people  are  allowed  to  discuss  the 
things  that  bother  them,  they  may  be  less  likely  to  take  up  arms  to 
foment  revolution.  In  short,  free  speech  is  like  political  primal-scream 
therapy,  defusing  the  pain,  anger  and  rage  of  citizens  and  creating  a 
more  stable  society. 

Individually  oriented  arguments  for  free  speech  start  by  noting  that 
autonomy  and  freedom  of  action  are  core  values  and  that  the  guaran¬ 
tee  of  freedom  of  speech  and  press  helps  to  guarantee  such  autonomy. 
Such  an  argument,  however,  gives  no  indication  of  how  to  determine 
limits  upon  freedom  of  speech.  Valuing  autonomy  does  not  tell  us 
what  to  do  when  someone  wishes  to  express  his  autonomy  by  libel¬ 
ing  someone  or  publishing  data  about  troop  movements,  or  publish¬ 
ing  plans  for  the  construction  of  nuclear  weapons  at  home. 

Second,  freedom  of  speech  helps  individuals  develop  their  mental 
and  moral  capabilities.  Speaking,  listening,  writing  and  reading  are 
indispensable  elements  of  thinking  and  making  moral  judgments 
and  developing  tastes  and  preferences.  Hence,  without  freedom 
of  speech,  individuals  cannot  develop  themselves  fully.  These 
arguments  extend,  as  well,  to  a  right  not  to  speak.  Individuals 
develop  their  mental  and  moral  capabilities  as  much  by  choosing 
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what  not  to  say  as  by  choosing  to  say  something. 

Third,  in  the  field  of  broadcasting,  some  have  claimed  that  there  is 
a  right  to  hear  that  usually  (but  by  no  means  always)  justifies  restric¬ 
tions  on  broadcasters’  freedoms  to  say  what  they  please.  How  can 
this  be  true?  The  basic  argument  is  that  if  listeners  have  a  right  to 
hear,  someone  must  have  a  duty  to  speak.  In  this  way  the  right  to  hear 
is  extended  from  a  right  of  access  to  willing  speakers  to  a  right  to 
obtain  views  or  data  regardless  of  speakers’  preferences.2  Thus,  there 
is  an  inherent  tension  between  the  right  not  to  speak  and  the  audi¬ 
ence’s  right  to  hear. 

justifications  for  freedom  of  speech  do  not  always  point  in  the  same 
direction,  even  at  a  most  general  level.  In  particular,  systemic  argu¬ 
ments  can  justify  laws  that  restrict  the  liberties  that  lie  at  the  core  of 
the  individually  oriented  arguments.  One  could  argue  that  the  mar¬ 
ketplace  of  ideas  is  flawed,  either  because  of  monopoly  power  on  the 
part  of  some  media,  or  for  other  reasons,  to  justify  governmental  in¬ 
tervention  that  forces  common  carrier  type  obligations,  or  free  access 
obligations,  upon  the  media.  Similarly,  one  could  argue  that  the  po¬ 
litical  system  is  being  hampered  by  the  inefficient  operation  of  the 
media,  which  gives  insufficient  access  to  a  great  diversity  of  political 
viewpoints.  Such  an  argument  could  be  used  to  try  to  justify  restric¬ 
tions  on  campaign  spending  or  to  force  access  and  common  carrier 
obligations  upon  the  media. 

There  is  a  general  consensus  that,  except  in  the  field  of  broadcast¬ 
ing,  the  First  Amendment  represents  a  rejection  of  such  arguments. 
Instead,  for  better  or  worse,  systemic  arguments  push  in  the  same 
general  direction  as  the  individually  oriented  arguments — in  the  di¬ 
rection  of  freedom  and  liberty.  This  presumption  in  favor  of  freedom 
and  liberty  supports  the  analysis  and  recommendations  throughout 
the  rest  of  this  essay;  any  contrary  position  would  use  language  guar¬ 
anteeing  “freedom  of  press’’  to  justify  restrictions  on  freedom.  Be¬ 
cause  the  First  Amendment  trumps  any  contrary  federal  statute,  I 
will  use  no  contrary  notions  of  the  “public  interest”  that  arguably 
inhere  in  the  Federal  Communications  Act. 

In  the  law  there  are  major  exceptions  to  the  libertarian  view  of 
freedom  of  speech,  and  broadcasting  probably  provides  the  biggest 
example  of  such  an  exception.  In  order  to  gain  a  full  appreciation  of 
the  magnitude  of  the  exception  for  broadcasting  within  First  Amend¬ 
ment  doctrine,  we  will  review  how  these  general  First  Amendment 
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principles  have  been  applied  to  the  print  media  and  then  contrast 
these  rules  with  institutional  treatment  afforded  to  broadcasters. 

institutional  Rules  for  Print  Media 
and  for  Broadcasters 

Almost  everyone  agrees  that  it  would  be  unconstitutional  for  the  gov¬ 
ernment  to  attempt  to  license  a  newspaper  or  magazine.  This  general 
principle  has  produced  some  rather  striking  corollaries.  First,  the 
state’s  ability  to  pass  a  special  tax  on  the  print  media  is  quite  limited. 
In  Minneapolis  Star  and  Tribune  Co.  v.  Minnesota  Commissioner  of 
Revenue3  the  court  considered  the  constitutionality  of  a  Minnesota 
statute  that  imposed  a  special  use  tax  on  paper  and  ink.  The  court 
overturned  the  statute,  in  part  because  it  appeared  targeted  at  the 
print  media,  raising  the  dim  specter  of  licensing. 

As  a  second  corollary,  the  government  may  almost  never  justify  any 
prior  restraint  on  the  publication  of  the  print  media.  It  has  never 
been  exactly  clear  what  a  “prior  restraint”  is,  but  courts  and  com¬ 
mentators  seem  to  agree  that  such  a  restraint  would  resemble  the 
system  of  press  licensing  in  effect  in  colonial  England.  This  is  per¬ 
haps  best  illustrated  by  the  landmark  case  of  Near  v.  Minnesota,4  in 
which  the  Supreme  Court  invalidated  a  Minnesota  law  that  allowed 
its  courts  to  suppress  the  publication  of  newspapers  that  regularly 
published  scandal  or  defamation. 

In  general,  the  print  media  enjoy  great  freedom  to  print  what  they 
want,  despite  justifiable  sanctions  for  publishing  false,  misleading, 
or  otherwise  quite  dangerous  printed  material.  Individuals  can  ob¬ 
tain  relief  if  a  printed  publication  has  defamed  them  or  invaded  their 
privacy;  alternately,  the  United  States  government  can  punish  indi¬ 
viduals  who  publish  official  secrets  without  permission.  In  addition, 
the  government  may,  in  certain  circumstances,  regulate  or  ban  the 
publication  of  obscene  material.5 

There  are  some  correspondences  between  the  treatment  of  print 
and  broadcast  media.  If  a  message  is  found  defamatory  when  pub¬ 
lished  in  a  newspaper,  reading  that  same  message  over  the  airwaves 
will  almost  certainly  constitute  a  defamation.  Similarly,  obscenity 
receives  no  First  Amendment  protection  in  either  the  print  or  the 
broadcast  media. 

However,  in  many  areas  broadcasters  have  much  less  freedom  than 
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print  publishers.  The  media’s  right  to  cover  politics  and  elections 
provides  an  excellent  example  of  an  area  in  which  the  print  and  broad¬ 
cast  media  are  treated  differently.  Generally,  no  newspaper  or  maga¬ 
zine  can  be  required  to  cover  particular  issues,  candidates,  or  politi¬ 
cal  races  or  to  cover  them  in  a  “fair”  manner.  A  print  publication 
may  attack  or  endorse  any  candidate  without  having  to  give  anyone 
else  equal  space  to  respond. 

These  rules  were  tested  in  the  famous  Tornillo  case.6  Tornillo,  can¬ 
didate  for  the  Florida  House  of  Representatives  in  1972,  was  criti¬ 
cized  in  two  editorials  in  the  Miami  Herald,  which  refused  to  print 
his  replies  despite  a  Florida  statute  requiring  it  to  do  so.7  In  response, 
Tornillo  brought  suit  in  Florida  State  Court  and  the  Miami  Herald 
sought  a  declaration  that  the  Florida  statute  was  unconstitutional. 
After  the  Florida  Supreme  Court  upheld  the  constitutionality  of  the 
state  right-of-reply  statute,  the  United  States  Supreme  Court  reversed 
the  decision. 

The  court’s  opinion  rested  on  two  considerations:  (1)  that  a  contin¬ 
gent  right  of  access  to  a  newspaper  might  dissuade  the  newspaper 
from  printing  the  controversial  matter  which  triggers  the  right  of  ac¬ 
cess;  preserving  newspaper  freedom  to  publish  critical  editorials 
means  that  the  statute  contravenes  the  First  Amendment;  (2)  that  this 
statute  contravened  the  First  Amendment  because  it  violated  indi¬ 
vidually  oriented,  liberty-based  justifications  for  freedom  of  speech 
and  press.  In  the  words  of  Justice  Burger,  “the  Florida  statute  fails  to 
clear  the  barriers  of  the  First  Amendment  because  of  its  intrusion 
into  the  function  of  editors.  A  newspaper  is  more  than  a  passive  re¬ 
ceptacle  or  conduit  for  news,  comment,  and  advertising.”8 

It  is  also  fairly  clear  that  the  government  may  not  prohibit  maga¬ 
zines  or  newspapers  from  publishing  indecent,  but  not  obscene,  ma¬ 
terial  as  indicated  in  Cohen  v.  California .9  Although  the  exact  reach 
of  the  Cohen  opinion  is  subject  to  some  uncertainty,  it  supports  First 
Amendment  protection  for  printed  publication  of  offensive,  indecent 
material.10 

Broadcasting  receives  less  substantive  and  procedural  protection 
from  the  government  than  print  media.  From  licensing  to  content 
regulation,  broadcasters  are  treated  as  regulatable  entities  rather  than 
repositories  of  free  speech  protection. 
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Licensing 

Broadcasters  may  not  operate  without  a  license  from  the  federal 
government,  a  form  of  regulation  which  intrudes  on  broadcaster  free¬ 
dom  in  many  ways  that  would  not  be  constitutional  if  applied  to 
other  media.  Virtually  every  detail  of  the  licensing  process  would  be 
unconstitutional  were  it  applied  to  newspapers  or  magazines. 

To  receive  a  license,  would-be  broadcasters  must  apply  to  the  FCC. 
Until  recently,  the  applicants  had  to  indicate  a  well-grounded  idea  of 
the  needs  and  interests  of  the  community  in  which  it  intended  to 
broadcast,  that  they  had  assembled  plans  for  proposed  programming, 
and  that  the  proposed  programming  met  the  needs  and  interests  of 
the  community.  Today  applicants  can  meet  these  requirements  with 
brief,  cursory  statements.  If  there  are  no  other  applicants  for  the  li¬ 
cense,  and  if  no  one  objects  to  the  license  grant,  the  FCC  may  grant  the 
applicant  a  license  to  broadcast  if  “the  public  convenience,  interest 
and  necessity”  would  be  thereby  served.11  This  entire  process  would 
violate  the  First  Amendment  if  it  were  applied  to  print  publishers. 

Interested  citizens  may  file  a  “petition  to  deny”  in  response  to  the 
application.12  The  petition  must  offer  evidence  showing  that  the 
broadcast  license  would  be  inconsistent  with  the  public  interest.  Rep¬ 
resentatives  of  the  public  must  be  allowed  to  appear  and  argue  before 
the  commission.  At  the  conclusion  of  such  a  hearing,  the  FCC  must 
either  grant  the  application,  grant  the  petition  to  deny,  or  take  some 
further  action. 

In  the  face  of  multiple,  mutually  inconsistent  applications  for  the 
same  broadcast  license,  all  acceptable  and  minimally  qualified  ap¬ 
plicants  must  appear  before  an  FCC  “comparative  hearing”  to  deter¬ 
mine  which  applicant  will  best  serve  the  public  interest.13  The 
Federal  Communications  Act  of  1934  uses  the  standard  of  “public 
convenience,  interest  and  necessity”  to  guide  commission  action.  At 
comparative  hearings  the  FCC  is  required  to  compare  the  mutually 
inconsistent  applicants  on  all  relevant  criteria.  In  theory  the  appli¬ 
cant  who  would  best  serve  the  public  interest  gets  the  license.14 

In  1965  the  FCC  issued  a  policy  statement  that  attempted  to  ratio¬ 
nalize  and  simplify  the  comparative  hearing  process.  The  1965  pol¬ 
icy  statement15  reduced  the  number  of  criteria  to  seven,  with  only 
two  of  the  criteria  being  of  primary  importance:  “diversification  of 
ownership  of  the  media  of  mass  communications,”  reflecting  the  FCC’s 
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preference  for  awarding  licenses  to  those  who  own  few  interests  in 
other  media;  and  “full-time  integration  of  ownership  with  manage¬ 
ment,”  reflecting  the  Fee’s  preference  for  applicants  whose  owners 
promise  to  work  full-time  at  managing  the  station.16 

This  entire  licensing  process  is  repeated  each  time  a  broadcaster’s 
license  comes  up  for  renewal.  The  Federal  Communications  Act  au¬ 
thorizes  the  FCC  to  grant  licenses  to  radio  broadcasters  for  a  maxi¬ 
mum  of  seven  years  and  to  television  broadcasters  for  a  maximum  of 
five  years,1'  after  which  competing  applicants  are  allowed  to  file  ap¬ 
plications  for  the  broadcaster’s  license.  Similarly,  interested  citizens 
can  file  petitions  to  deny  the  broadcaster’s  renewal  application.  Re¬ 
newal  hearings  are  much  the  same  as  initial  broadcast  license 
proceedings.18  Thus,  the  licensing  process  allows  the  government  to 
intrude  upon  the  freedom  and  liberty  of  broadcasters  in  ways  which 
would  be  prohibited  for  other  media. 

Fairness  Doctrine 

Until  1988  the  Federal  Communications  Commission  required  broad¬ 
casters  to  cover  controversial  issues  of  public  importance,  particularly 
those  pertaining  to  his  community  of  license,  and  cover  controversial 
issues  of  public  importance  fairly,  giving  reasonable  opportunities  to 
present  contrasting  views.  Thus,  if  a  station  were  to  broadcast  argu¬ 
ments  favoring  building  a  nuclear  power  plant  at  a  controversial  site, 
the  station  would  also  have  to  present  arguments  against  building  it. 
During  the  1970s  the  FCC  flirted  with  applying  this  doctrine  to  com¬ 
mercial  product  advertisements  but  by  1974  had  decided  to  apply 
the  fairness  doctrine  only  to  other  broadcast  matter. 

The  FCC  recently  repealed  the  fairness  doctrine  on  the  grounds  that 
it  is  unconstitutional.19  However,  the  FCC  has  promised  to  enforce 
other  particular  content-regulating  rules.20 

Personal  Attack  Rules 

As  a  corollary  to  the  fairness  doctrine,  the  FCC  has  adopted  a  set  of 
“personal  attack”  rules.  When  the  honesty,  character,  or  integrity  of 
an  identified  person  or  group  is  attacked  during  the  discussion  of  a 
controversial  issue  of  public  importance,  the  broadcaster  must  notify 
the  attacked  person  or  group  of  the  attack,  send  a  script  or  tape  of  the 
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attack,  and  offer  them  a  reasonable  opportunity  to  respond  over  the 
broadcaster’s  station.  Although  this  rule  is  subject  to  a  number  of 
exceptions  it  can  apply  to  a  rather  wide  range  of  circumstances.21 

This  rule  differs  from  the  general  fairness  doctrine  obligation  in 
that  the  licensee  retains  no  control  over  who  may  present  the  oppos¬ 
ing  side  to  the  personal  attack;  the  attacked  individual  or  group  has 
the  right  to  make  the  response.  In  addition,  a  broadcaster’s  belief  in 
the  truth  of  such  a  personal  attack,  even  if  it  can  be  proved  with 
incontrovertible  evidence,  does  not  dilute  the  broadcaster’s  obliga¬ 
tions  to  provide  reasonable  opportunities  to  respond.  This  rule  can 
require  a  broadcaster  to  turn  his  facilities  over  to  an  individual  who 
the  broadcaster  honestly  believes  has  low  honesty,  character,  or  integ¬ 
rity  if  the  broadcaster  allows  someone  to  speak  what  the  broadcaster 
believes  to  be  the  truth  during  the  discussion  of  a  controversial  issue 
of  public  importance. 


Political  Broadcasting  Pules 

If  a  broadcaster  allows  a  candidate  for  public  office  to  use  his  broad¬ 
casting  station,  the  broadcaster  must  give  all  other  candidates  for  that 
office  equal  opportunity  to  use  the  broadcasting  station.22  The  FCC 
has  thus  been  drawn  into  detailed  regulation  of  candidate  appear¬ 
ances  on  broadcasting  stations,  with  accompanying  restrictions  on 
broadcasters’  freedom  and  autonomy. 

The  FCC  has  also  promulgated  a  “political  editorial  rule”  to 
strengthen  the  equal  opportunities  (Section  315)  rule.  If  a  broadcaster 
endorses  a  candidate  for  public  office,  he  must  notify  other  qualified 
candidates  for  the  same  office,  give  them  a  script  or  tape  of  the  edito¬ 
rial,  and  offer  them  reasonable  opportunity  to  respond  to  the  edito¬ 
rial  endorsement.  Violating  the  rule  can  subject  the  broadcaster  to 
serious  sanctions. 

Together,  equal  opportunities  and  political  editorial  rules  allow 
candidates  opportunities  to  respond  if  a  broadcaster  either  allows 
a  candidate  to  attack  his  rivals  or  if  the  broadcaster  endorses  a 
candidate.  The  FCC  has  also  held  that  when  a  broadcaster  allows 
a  candidate’s  supporters  to  utilize  its  facilities  to  support  one  can¬ 
didate  or  attack  others,  the  station  must  give  equal  opportunities 
to  supporters  of  other  candidates  for  the  office  to  respond.23  When 
this  rule  is  added  to  the  previous  two,  the  regulatory  scheme  leaves 
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broadcasters  much  less  autonomy  than  the  print  media  enjoy. 

The  Federal  Communications  Act  contains  one  other  crucial  sec¬ 
tion  dealing  with  political  broadcasting.  Section  312(a)(7)  allows  the 
FCC  to  revoke  the  license  of  any  broadcaster  who  repeatedly  fails  “to 
allow  reasonable  access  to  or  to  permit  purchase  of  reasonable 
amounts  of  time  for  the  use  of  a  broadcasting  station  by  a  legally- 
qualified  candidate  for  federal  elective  office  on  behalf  of  his 
candidacy.”24  In  essence  this  requires  broadcasters  to  give  candidates 
for  federal  elective  office  substantial  access  to  their  facilities  and  hav¬ 
ing  done  so,  gives  all  opposing  candidates  a  right  to  equal  opportuni¬ 
ties  in  using  the  broadcaster’s  facilities.  Taken  together,  the  rules  sub¬ 
stantially  limit  broadcasters’  freedom  and  autonomy  in  political 
broadcasts. 

Laws  Restraining  Indecent  Broadcasts 

Federal  statutes  prohibit  the  broadcast  of  indecent  material.  Inde¬ 
cency  is  not  the  same  thing  as  obscenity;  whereas  obscene  material 
must  appeal  to  the  prurient  interest,  there  is  no  such  requirement  for 
indecent  matter. 

The  FCC,  responding  to  a  complaint  about  an  allegedly  obscene 
Pacifica  Radio,  ruled  that  Pacifica  Radio  violated  federal  statutes  pro¬ 
hibiting  indecent  broadcasting.  Its  ruling  was  upheld  in  a  Supreme 
Court  appeal,  with  the  court  concluding  that  indecent  broadcast  mat¬ 
ter  could  be  suppressed  constitutionally,  at  least  at  times  during  which 
children  were  likely  to  be  in  the  audience. 

In  the  years  following  Pacifica  most  people  presumed  that  broad¬ 
casting  some  or  all  of  the  “seven  dirty  words”  of  the  original  broad¬ 
cast  when  children  were  likely  to  be  in  the  audience  was  both  neces¬ 
sary  and  sufficient  to  violate  the  rule  against  indecency,  and  until 
recently,  the  FCC  seemed  to  concur.  However,  in  a  recent  series  of 
rulings,25  the  FCC  seems  to  have  extended  the  reach  of  the  proscrip¬ 
tion  against  indecency  in  at  least  two  ways.  First,  the  FCC  has  ruled 
that  words  other  than  the  original  “seven  dirty  words”  can  be  inde¬ 
cent.  Second,  including  indecent  words  in  a  dramatic  work  for  seri¬ 
ous  artistic  purposes  will  not  save  the  broadcast  from  being  inde¬ 
cent.  This  last  interpretation  substantially  extends  the  Pacifica  ruling. 
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Children’s  Television 

Broadcasters  are  subject  to  a  number  of  restrictions  about  how  they 
may  broadcast  to  children.  In  1974  the  FCC  issued  an  order  directing 
broadcasters  to  serve  the  needs  of  children.26  Broadcasters  were  di¬ 
rected  to  schedule  programs  for  different  age  groups  and  to  ensure 
that  not  all  of  the  programs  were  presented  at  the  same  times.  In 
addition,  the  FCC  warned  broadcasters  to  limit  the  total  amount  of 
commercials  presented  during  children’s  programs  and  to  mark  clearly 
the  break  between  programs  and  advertisements.  The  commercial¬ 
ization  rules  were  needed,  the  FCC  claimed,  because  children’s  imma¬ 
ture  mental  processes  precluded  the  competitive  market  from  work¬ 
ing  smoothly  in  consumers’  interests.  Although  the  FCC  has  tried  to 
jettison  most  of  these  limits  on  broadcasters’  autonomy  in  children’s 
broadcasting,  the  courts  have  rejected  the  effort  to  remove  the  com¬ 
mercialization  rules.2' 

Prime  Time  Access  Rule 

In  an  effort  to  reduce  “network  dominance”  over  programming  dur¬ 
ing  prime  time,  the  FCC  has  precluded  stations  within  the  largest  fifty 
television  markets  from  using  more  than  three  hours  of  network  or 
off-network  programming  per  night.  However,  to  inspire  more 
“worthy”  programming,  the  FCC  has  made  exceptions  for  certain  types 
of  programming.  The  FCC  argues  that  the  rules  do  not  force  broad¬ 
casters  to  show  any  particular  type  of  program  or  any  particular  view¬ 
point.  Nonetheless,  a  rule  preventing  network  shows,  but  with  ex¬ 
ceptions  for  certain  types  of  programs,  can  have  the  same  effect  as  a 
rule  forcing  licensees  to  show  only  certain  favored  programs. 

Cable  Television 

Cable  television  distributes  video  services  directly  to  consumers  with¬ 
out  using  any  significant  amount  of  electromagnetic  spectrum.  How¬ 
ever,  a  cable  television  service  does  not  have  to  use  public  streets  or 
utility-owned  rights  of  way  to  operate.  As  a  result,  cable  operates 
under  its  own  set  of  legal  rules. 

Cable  television  service  requires  a  franchise  from  the  local  munici¬ 
pal  authority.  Although  the  process  of  franchising  at  the  local  level 
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began  without  any  warrant  from  the  federal  government,  the  Cable 
Communications  Policy  Act  of  1984  (“Cable  Act”)  now  expressly  al¬ 
lows  local  governments  to  award  franchises  within  their  jurisdic¬ 
tions.28  As  a  matter  of  practice,  virtually  all  franchising  authorities 
grant  only  one  franchise,  thereby  creating  a  local  monopoly  in  cable 
television  service.  When  competitive  cable  operators  have  attempted 
to  challenge  monopoly  franchises,  they  have  been  resisted  by  local 
municipalities  and  existing  cable  operators. 

The  Cable  Act  sets  rules  governing  the  interaction  of  the  franchis¬ 
ing  authority,  the  FCC,  and  the  cable  television  operator.  In  particular 
the  Cable  Act  requires  cable  operators  to  make  varying  amounts  of 
channels  available  for  nondiscriminatory  leased  access,  thus  treating 
them  similarly  to  common  carriers.  In  addition,  the  Cable  Act  limits 
the  franchise  fees  that  any  cable  system  can  be  required  to  pay  to  a 
franchising  authority.  However,  the  act  denies  the  franchising  author¬ 
ity  the  power  to  set  or  control  the  rates  charged  by  the  cable  operator 
to  customers.  The  franchising  authority  can  control  rates  for  basic 
cable  service  if  the  cable  system  is  not  subject  to  effective  competi¬ 
tion,  which  the  FCC  has  defined  as  the  availability  of  three  or  more 
over-the-air  broadcast  signals  in  the  cable  operator’s  area.  The  act 
also  sets  up  procedures  for  considering  franchise  renewals  and  pro¬ 
vides  for  judicial  review  of  some  decisions. 

Many  municipalities  resist  allowing  the  cablecast  of  obscene  or 
indecent  programming  by  spelling  out  content  controls  within  the 
franchise  agreement  or  placing  prohibitions  on  obscenity  and  inde¬ 
cency  in  ordinances  and  statutes.  The  Cable  Act  seems  to  contem¬ 
plate  just  such  controls,  stating  “[a]ny  cable  service  offered  pursuant 
to  [leased  access]  shall  not  be  provided  ...  if  such  cable  service  .  .  . 
is  obscene  ...  or  indecent.”  And  the  Cable  Act  also  expressly  pre¬ 
serves  the  right  of  franchising  authorities  to  prohibit  the  cablecast  of 
any  material  "unprotected  by  the  Constitution  of  the  United  States.”29 

Justifying  Differential  First  Amendment  Treatment 

A  fundamental  principle  of  First  Amendment  jurisprudence  holds 
that  freedom  of  expression  must  be  determined  with  respect  to  the 
special  features  and  characteristics  of  each  particular  medium  of  ex¬ 
pression.  For  example,  in  a  case  upholding  the  right  of  a  municipal¬ 
ity  to  control  the  volume  at  which  sound  trucks  operated  in  its  com- 
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munity,  the  Supreme  Court  held  that  a  sound  truck’s  ability  to  interject 
unwanted  communications  into  the  home  —  impinging  on  the  “right 
not  to  hear”  —  justified  the  regulation.30  Differing  characteristics  of 
print  and  broadcasting  have  similarly  been  used  to  justify  their  dif¬ 
ferent  regulatory  status.  Most  of  these  justifications  are  neither  sound 
nor  valid.  Only  the  argument  that  broadcast  media  are  more  accessi¬ 
ble  to  children  justifies  imposing  restrictions  on  the  broadcasters  that 
could  not  be  imposed  on  the  print  media.  However,  the  only  restric¬ 
tion  thus  justified  is  relegating  the  broadcast  of  extremely  violent, 
indecent,  or  sexually  explicit  material  to  predesignated  portions  of 
the  spectrum.  Such  portions  of  the  spectrum  should  be  receivable  by 
radio  and  television  sets  that  may  be  legally  sold  only  to  adults. 

Other  restrictions  on  broadcasters  —  including  licensing,  the  fair¬ 
ness  doctrine,  personal  attack  rules,  and  the  political  broadcasting 
rules — cannot  be  justified.  Nonetheless,  the  Supreme  Court  is  un¬ 
likely  to  declare  broadcasting  regulation  unconstitutional. 

Scarcity  Rationales 

If  you  were  to  ask  the  average  lawyer  or  judge  why  broadcasting  can 
be  treated  as  it  is,  he  would  be  likely  to  respond  “scarcity.”  But  to  the 
average  person  this  would  sound  very  odd.  After  all,  anything  worth 
having  is  scarce,  and  money  must  be  spent  to  procure  things  worth 
having.  This  is  true  of  broadcast  stations,  which  are  bought  and  sold. 
It  is  also  true  of  blocks  of  time  on  broadcast  stations,  which  are  also 
bought  and  sold.  Broadcast  stations  in  big  cities  are  worth  a  great 
deal,  stations  in  small  towns  much  less.  Thus,  broadcast  spectrum  is 
“scarce,”  but  is  scarce  like  any  other  valuable  resource,  including 
other  communications  resources,  such  as  paper  and  ink.31  Might  other 
qualities  distinguish  print  scarcity  from  spectrum  scarcity? 

Scarcity  rationales  have  provided  the  basis  for  several  Supreme 
Court  opinions.  In  National  Broadcasting  Co.  v.  United  States  the 
majority  opinion  stated  that  “unlike  other  modes  of  expression,  radio 
inherently  is  not  available  to  all.  That  is  its  unique  characteristic, 
and  that  is  why,  unlike  other  modes  of  expression,  it  is  subject  to 
government  regulation.”32  The  dissent  concurred:  “Owing  to  its  phys¬ 
ical  characteristics  radio,  unlike  the  other  methods  of  conveying  in¬ 
formation,  must  be  regulated  and  rationed  by  the  government.”33 
Twenty-six  years  later,  in  Red  Lion  Broadcasting  Co.  v.  FCC,34  a  unani- 
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mous  Court  again  defended  the  spectrum  scarcity  rationale.  Plain¬ 
tiffs  argued  that  technological  advances  had  produced  an  efficient, 
productive  use  of  the  radio  spectrum  and  that  the  existence  of  allo¬ 
cated  but  unclaimed  UHF  television  stations  demonstrated  that  spec¬ 
trum  was  no  longer  scarce.  The  Court  turned  aside  the  challenge, 
claiming  that  the  FCC’s  allocation  of  otherwise  valuable  radio  spec¬ 
trum  to  a  valueless  use  did  not  prove  the  absence  of  spectrum  scarcity. 

The  Court’s  defense  of  the  scarcity  rationale  has  been  crucial  to  the 
licensing  system,  complete  with  public  interest  obligations  for  licen¬ 
sees  described  above.  The  Court  argued  that  scarcity  precludes  spec¬ 
trum  access  to  everyone,  and  thus  the  government  could  organize  the 
use  of  spectrum  and  give  licenses  to  a  chosen  number  of  those  who 
wish  to  broadcast.  Those  who  are  licensed  receive  no  special  First 
Amendment  rights.  Consequently,  the  government  may  require  licen¬ 
sees  to  operate  subject  to  public  trustee  obligations,  to  serve  the  pub¬ 
lic  interest,  and  to  share  the  broadcast  station  with  others.35 

Although  the  scarcity  argument  was  absent  from  the  Supreme 
Court’s  Pacifica  decision  in  1978,  it  has  continued  to  be  influential.36 
In  1984  the  Supreme  Court  reaffirmed  the  scarcity  theory  in  FCC  v. 
League  of  Women  Voters.  The  Court  based  differential  treatment  of 
the  content  of  broadcast  on  the  scarcity  rationale,  but  indicated  that 
it  might  reconsider  the  viability  of  the  scarcity  rationale  were  Con¬ 
gress  or  the  FCC  to  signal  that  the  time  was  appropriate  to  do  so.37 

The  FCC  subsequently  held  hearings  on  the  continued  viability  of 
the  scarcity  presumption  underlying  the  fairness  doctrine,  as  well  as 
on  the  effect  of  the  fairness  doctrine  on  broadcaster  performance. 
The  1985  Fairness  Report38  undercut  the  scarcity  rationale  by  con¬ 
cluding  that  the  public  has  access  to  many  different  viewpoints  in 
the  marketplace  of  ideas  without  any  regulatory  intervention.  In  ad¬ 
dition,  the  report  found  that  the  fairness  doctrine  produces  perni¬ 
cious  effects,  including  discouraging  licensees  from  broadcasting 
about  controversial  issues  of  public  importance,  inhibiting  the  ex¬ 
pression  of  unpopular  opinion,  and  allowing  the  government  to  abuse 
the  administrative  process  for  partisan  purposes.  However,  the  FCC 
refused  to  find  the  fairness  doctrine  unconstitutional,  preferring  that 
the  Congress  make  that  decision.  However,  a  series  of  cases  culmi¬ 
nated  in  1987  with  the  FCC  declaring  the  fairness  doctrine  to  be  un¬ 
constitutional.  The  events  leading  up  to  the  Fee’s  decision  are  so 
important  that  we  will  briefly  review  them. 
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While  the  hearings  that  led  to  the  1985  Fairness  Report  were  still 
under  way,  the  FCC  adjudicated  a  fairness  doctrine  complaint  against 
television  station  WTVH  in  Syracuse,  New  York.  The  commission  found 
that  WTVH  violated  the  fairness  doctrine  by  broadcasting  several  edi¬ 
torial  advertisements  in  favor  of  constructing  the  nine-mile-point  2 
nuclear  power  plant  without  broadcasting  any  balancing  material.  In 
its  petition  to  the  FCC  for  reconsideration,  the  Meredith  Corporation, 
which  owned  WTVH,  contended  that  the  fairness  doctrine  was  uncon¬ 
stitutional  because  there  was  no  longer  any  scarcity  in  broadcasting 
and,  hence,  Red  Lion’s  approval  of  the  fairness  doctrine  was  no  longer 
valid.  The  FCC  refused,  however,  to  rule  one  way  or  another  upon 
Meredith’s  contentions,  again  asserting  that  the  constitutionality  of 
the  fairness  doctrine  is  best  left  to  Congress  and  the  courts.39 

Meredith  appealed  the  Fee’s  decision  to  the  District  of  Columbia 
Circuit  Court  of  Appeal.  The  court,  with  little  patience  for  the  FCC, 
ordered  the  commission  to  confront  squarely  the  constitutionality  of 
the  fairness  doctrine.40 

On  remand  the  FCC  held  that  the  fairness  doctrine  was  unconstitu¬ 
tional  because,  among  other  reasons,  the  scarcity  rationale  underly¬ 
ing  Red  Lion  was  no  longer  valid:  “We  believe  that  the  1985  Fairness 
Report ,  as  reaffirmed  and  further  elaborated  on  in  today’s  action,  pro¬ 
vides  the  Supreme  Court  with  the  signal  referred  to  in  League  of 
Women  Voters.  .  .  .  We  further  believe  that  the  scarcity  rationale  de¬ 
veloped  in  the  Red  Lion  decision  and  successive  cases  no  longer 
justifies  a  different  standard  of  First  Amendment  review  for  the  elec¬ 
tronic  press.”41 

The  FCC’s  decision  is  currently  on  appeal  to  the  federal  courts,  and 
no  matter  what  the  decision,  it  will  undoubtedly  be  appealed  to  the 
Supreme  Court.  Given  the  importance  of  this  case  to  the  differential 
First  Amendment  treatment  for  broadcasting,  it  is  useful  to  review 
the  scope  and  nature  of  the  scarcity  rationale. 

There  are  five  versions  of  scarcity  theory:  (1)  static  technological 
scarcity;  (2)  dynamic  technological  scarcity;  (3)  excess  demand  scar¬ 
city;  (4)  entry  scarcity;  (5)  and  relative  scarcity.  Each  uses  different 
forms  of  reasoning  to  justify  varying  policy  proposals. 

Static  technological  scarcity  arguments  observe  that  everyone  can¬ 
not  broadcast  at  the  same  time  and  on  the  same  frequency  without 
causing  intolerable  interference.  This  observation  is  usually  accom¬ 
panied  by  a  reference  to  the  chaos  that  existed  prior  to  the  passage  of 
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the  Federal  Radio  Act  of  1927.  Paper  is  different,  the  defender  of 
spectrum  regulation  argues,  because  if  two  people  wish  to  write  dif¬ 
ferent  things  each  can  get  some  paper  and  write  a  message,  without 
interfering  with  the  others.  The  argument  concludes  that  the  only 
way  to  deal  with  broadcast  interference  is  with  an  FCC  invested  with 
broadcast  licensing  powers.  Because  such  a  system  of  administrative 
licenses  is  economically  more  efficient  than  a  system  of  no  property 
rights  at  all,  having  the  FCC  is  better  than  not  having  it. 

This  argument  fails  to  justify  reduced  First  Amendment  protec¬ 
tions  for  broadcasting,  because  the  two  media  —  print  and  broadcast 
— are  both  scarce.  Of  course,  two  broadcasters  cannot  broadcast  at 
the  same  time,  place,  and  frequency  without  causing  gibberish,  but 
the  same  is  true  of  paper:  if  two  people  wrote  on  the  same  piece  of 
paper  both  messages  might  be  obscured.  Thus,  some  form  of  prop¬ 
erty  right — that  is,  the  power  to  exclude  others  from  the  use  of  the 
medium — is  needed  to  ensure  effective  communication. 

This  general  point  has  recently  been  noted  by  the  District  of  Co¬ 
lumbia  Circuit  Court  of  appeals  in  TRAC  v.  FCC: 

[T]he  line  drawn  between  the  print  media  and  the  broadcast  media, 
resting  as  it  does  on  the  physical  scarcity  of  the  latter,  is  a  distinc¬ 
tion  without  a  difference.  Employing  the  scarcity  concept  as  an 
analytical]  tool  .  .  .  inevitably  leads  to  strained  reasoning  and 
artificial  results. 

It  is  certainly  true  that  broadcast  frequencies  are  scarce  but  it  is 
unclear  why  that  fact  justifies  content  regulation  of  broadcasting 
in  a  way  that  would  be  intolerable  if  applied  to  the  editorial  pro¬ 
cess  of  the  print  media.  All  economic  goods  are  scarce,  not  least 
the  newsprint,  ink,  delivery  trucks,  computers,  and  other  resources 
that  go  into  the  production  and  dissemination  of  print  journal¬ 
ism.  .  .  .  Since  scarcity  is  a  universal  fact,  it  can  hardly  explain 
regulation  in  one  context  and  not  another.  The  attempt  to  use  a 
universal  fact  as  a  distinguishing  principle  necessarily  leads  to  an¬ 
alytical  confusion.42 

The  FCC  concurred  with  this  reasoning  in  the  Syracuse  Peace  Council 
decision.43  All  of  these  versions  of  scarcity  arguments  assume  that 
regulation  of  scarce  resources  is  desirable.  For  example,  if  one  be¬ 
lieved  that  scarce  goods  could  not  be  efficiently  produced  and  distri¬ 
buted  through  a  market  system,  then  economic  efficiency  might  sug- 
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gest  licensing.  However,  one  can  efficiently  distribute  rights  to  scarce 
resources  through  a  market  system.44  Indeed,  markets  based  upon 
private  property  rights  distribute  much  that  is  considered  scarce 
—  diamonds,  gold,  silver,  rare  paintings.  To  function  a  market  needs 
only  a  sufficient  description  of  the  circumstance  in  which  courts  will 
enforce  the  owner’s  power  to  exclude  others.  There  is  nothing  inher¬ 
ent  in  radio  spectrum’s  scarcity  that  prevents  the  creation  and  en¬ 
forcement  of  an  efficient  market  in  private  spectrum  rights. 

Much  work  has  already  been  done  to  develop  the  parameters  of 
just  such  a  system.45  One  plausible  version  would  create  deeds  speci¬ 
fying  the  frequencies,  times,  and  signal  intensities  for  lawful  opera¬ 
tion.  The  FCC  has  in  fact  implemented  a  regulatory  version  of  prop¬ 
erty  rights:  licenses  to  broadcast,  complete  with  their  rights  to  the 
use  of  some  spectrum,  are  bought  and  sold  frequently.  But  there  is 
nothing  about  scarcity  or  property  rights  that  requires  a  regulatory 
agency;  problems  can  always  be  handled  by  private  rights  and  the 
courts.  Because  the  static  technological  scarcity  argument  does  not 
show  that  regulation  is  either  necessary  or  more  desirable  for  spec¬ 
trum,  it  does  not  justify  treating  paper  and  spectrum  differently  under 
the  First  Amendment. 

The  dynamic  technological  scarcity  argument  claims  that  while 
the  radio  spectrum  is  inherently  limited,  one  can  always  produce 
more  newsprint.  This  argument  fails  to  justify  regulating  only  spec¬ 
trum.  In  a  static  framework  both  the  amount  of  paper  and  the  amount 
of  spectrum  are  limited;  at  any  given  time  our  resources  and  our  abil¬ 
ity  to  use  them  are  quite  fixed. 

A  dynamic  version  of  this  scarcity  theory  claims  that  one  can  always 
grow  more  trees,  but  one  cannot  grow  more  spectrum.  The  argument 
is  only  half  correct.  Increased  research  and  development  in  the  area 
of  electromagnetic  spectrum  use  might  in  fact  produce  more  spec¬ 
trum.  In  this  way  one  might  grow  more  spectrum,  just  like  newsprint. 

Current  spectrum  potential  is  still  unlimited,  for  we  have  yet  to 
develop  the  higher  frequencies  of  transmission.  For  example,  the  re¬ 
cent  development  of  fiber  optic  cable  transmissions  represents  a  small 
breakthrough  in  the  use  of  visible  light  (which  uses  extremely  high 
frequencies)  for  communication.  Thus,  the  dynamic  technological 
scarcity  rationale  cannot  distinguish  between  paper  and  spectrum, 
and  this  version  of  scarcity  cannot  justify  reduced  First  Amendment 
protection  for  broadcasting. 


172  Matthew  L.  Spitzer 


Excess  demand  scarcity — termed  “allocational  scarcity”  by  the  FCC 
—  lies  at  the  heart  of  the  argument  in  Red  Lion.  This  rationale  asserts 
that  spectrum  is  different  from  paper  in  that  there  are  more  people 
who  wish  to  have  spectrum  rights,  particularly  VHF  television  licenses, 
than  there  are  rights  to  distribute.  In  contrast,  there  is  no  such  excess 
demand  for  paper. 

Although  this  observation  is  correct,  it  proves  nothing.  More  peo¬ 
ple  want  VHF  television  licenses  than  can  be  satisfied  because  these 
valuable  licenses  are  given  away  without  charge.  If  one  charges  noth¬ 
ing  for  the  rights  to  a  valuable  resource,  then  anyone  who  values  it  at 
all  will  want  it.  In  such  circumstances  demand  will  always  exceed 
supply.  In  particular,  if  one  were  to  charge  nothing  for  paper,  demand 
for  paper  would  certainly  exceed  supply,  and  excess  demand  scar¬ 
city  would  characterize  paper,  just  as  it  does  spectrum.  There  is  no 
observed  excess  demand  for  paper  at  present  because  its  price  is  de¬ 
termined  by  an  unregulated  market.  This  observation,  therefore,  can¬ 
not  justify  different  First  Amendment  protection  for  print  and 
broadcast. 

The  entry  scarcity  argument  claims  that  anyone  can  buy  some  paper 
and  a  small  printing  press,  but,  because  of  licensing,  not  everyone 
can  start  a  radio  station.  In  1982,  at  hearings  on  the  treatment  of  the 
First  Amendment  in  broadcasting,  Senator  Robert  Packwood  and 
Thomas  Krattenmaker  agreed  that  this  argument  is  wrong  because  it 
compares  incomparable  things.46  If  one  equates  a  tiny  printing  press 
to  a  citizen’s  band  radio  transmission,  as  one  should,  then  would-be 
broadcasters  can  go  out  and  start  a  little  radio  station.  Although  they 
were  right  to  reject  this  version  of  the  scarcity  argument  as  a  method 
of  distinguishing  spectrum  and  paper,  they  did  so  for  the  wrong  rea¬ 
son.  If  the  FCC  were  to  allocate  no  spectrum  for  citizen  use,  then  no 
one  could  ‘‘just  start”  a  little  radio  station.  However,  the  entry  scar¬ 
city  argument  would  still  be  wrong  because  the  current  differences 
in  ease  of  entry  are  results  of,  not  justifications  for,  different  treat¬ 
ment  of  the  media.  To  make  a  useful  comparison,  one  must  ask  if, 
given  similar  legal  and  institutional  treatment,  there  would  still  be  a 
difference  between  accessibility  to  print  and  broadcast.  Such  a  differ¬ 
ence  seems  quite  unlikely,  particularly  given  the  similarities  in  the 
economics  of  the  two  media.47 

The  relative  scarcity  argument  concedes  that  both  paper  and  broad¬ 
cast  spectrum  are  scarce,  but  maintains  that  spectrum  is  substan- 
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tially  more  scarce.  What  might  this  mean?  The  simplest  approach 
might  be  to  count  “units”  of  broadcast  spectrum  and  pieces  of  paper. 
However,  there  can  be  no  units  without  first  defining  the  communica¬ 
tions  job  for  which  the  medium  is  to  be  used.  To  see  this  consider  the 
following  two  situations:  a  parent  communicating  to  a  child  in  a  dif¬ 
ferent  room  of  the  same  house  and  ground  control  communicating  to 
an  astronaut  in  geostationary  orbit.  In  the  parent-to-child  scenario 
the  minimal  band  of  spectrum  needed  for  communication  on  the 
sloppy  and  insensitive  radios  (in  other  words,  a  unit  of  spectrum) 
will  be  quite  large,  but  the  unit  of  paper  needed  for  the  same  message 
will  be  very  small.  In  the  ground  control-to-astronaut  situation  things 
are  reversed.  The  minimal  band  of  spectrum  needed  to  communicate 
with  the  astronaut’s  sensitive  radio  receiver  (the  unit  of  spectrum) 
will  be  very  small,  whereas  the  smallest  piece  of  paper  required  to 
send  the  same  message  must  be  quite  large  to  be  visible  from  earth  to 
orbit. 

These  two  examples  demonstrate  that  depending  on  the  job,  either 
spectrum  or  paper  may  be  more  scarce.  Sometimes  spectrum  is  scarcer 
than  paper,  but  other  times  the  reverse  is  true.  Neither  paper  nor 
spectrum,  by  themselves,  communicate  anything.  Both  media  are  part 
of  a  communication  system.  Paper  requires  machinery  that  can  place 
the  message  upon  the  paper  (a  pen  or  writing  press)  and  a  means  of 
transporting  the  paper  from  writer  to  reader  (a  truck,  plane).  Spec¬ 
trum  requires  both  transmitters  and  receivers.  The  nature  of  the  com¬ 
munications  system,  for  both  paper  and  spectrum,  changes  in  response 
to  the  job. 

Given  these  qualifications,  the  relative  scarcity  argument  gains  no 
strength.  In  many  instances  only  one  medium  will  be  suitable  for  a 
particular  job.  Consequently,  we  cannot  conclude  that  in  general  ei¬ 
ther  print  or  broadcast  is  inherently  scarcer.48 

In  sum,  none  of  these  basic  scarcity  arguments  —  static,  dynamic, 
excess  demand,  entry,  and  relative  scarcity — provides  a  relevant 
difference  between  print  and  broadcast.  Thus,  none  provides  a  justi¬ 
fication  for  treating  them  differently.  Therefore,  none  of  these  ratio¬ 
nales  supports  either  regulating  the  content  of  broadcast  transmis¬ 
sions  more  strictly  than  the  content  of  printed  communications  or 
granting  broadcasting  less  extensive  protection  under  the  First  Amend¬ 
ment  than  newspapers  or  magazines  receive. 

Since  the  traditional  scarcity  rationale  fails  completely,  what  other 
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reasons  can  differentiate  policies  toward  broadcasting  from  print 
media?  Three  relatively  novel  theories  are  the  most  likely  candidates: 
theories  based  on  differences  in  industry  structure  between  broad¬ 
cast  and  print  media,  those  based  directly  on  First  Amendment 
values,49  and  those  based  on  the  fact  that  the  spectrum  is  governmen- 
tally  owned. 

Industry  Structure  Rationales 

Arguments  based  on  differential  industry  structure  concede  that  the 
scarcity  argument  fails,  but  that  the  economics  of  supply  and  de¬ 
mand  in  the  print  and  broadcast  industries  are  so  different  as  to  re¬ 
quire  broadcasting  licensing.  In  particular  this  argument  maintains 
that  the  economics  of  broadcasting  naturally  lead  to  monopoly  or 
oligopoly  of  the  airwaves.  In  such  circumstances  the  concentration 
of  power  in  a  very  small  number  of  private  hands  impedes  the  mar¬ 
ketplace  of  ideas,  the  functioning  of  democracy,  and  all  of  the  indi¬ 
vidually  oriented  values  that  free  speech  enhances.  To  control  this 
threat,  broadcasters  must  be  licensed  and  subjected  to  content  con¬ 
trols.  In  contrast,  the  print  media  suffer  from  no  similar  monopoly  or 
oligopoly  problems  and  therefore  cannot  constitutionally  be  licensed. 

For  our  purposes  here  we  need  note  only  a  few  points  about  this 
argument.50  First,  on  its  own  terms  it  fails  to  justify  differential  treat¬ 
ment  along  media  lines.  Only  if  broadcast  were  characterized  by  mo¬ 
nopoly  in  every  market  and  print  were  not  would  licensing  all  broad¬ 
casters  and  licensing  no  newspapers  or  magazines  follow  from  the 
argument.  Instead,  this  argument  suggests  treating  print  and  broad¬ 
cast  in  a  similar  fashion  —  licensing  those  media  in  monopolistic  mar¬ 
kets  and  not  licensing  those  in  competitive  markets.  Second,  licens¬ 
ing  broadcasters  and  subjecting  them  to  the  system  of  content  controls 
that  we  have  today  is  unlikely  to  produce  many  benefits.  Third,  to  the 
extent  that  one  believes  that  the  intent  of  the  framers  of  the  Constitu¬ 
tion  should  play  an  important  role  in  interpreting  constitutional  lan¬ 
guage,  it  is  almost  certain  that  this  argument  is  at  variance  with  the 
understanding  of  the  framers.  At  the  time  that  the  First  Amendment 
was  passed,  the  print  media  operated  in  a  concentrated  set  of  mar¬ 
kets  in  the  United  States.  The  framers  intended  that  newspaper  and 
magazine  monopolists  and  oligopolists  receive  the  benefits  of  free¬ 
dom  of  the  press. 
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Fourth,  most  broadcast  markets  have  more  competitors  than  the 
corresponding  print  markets,  particularly  in  major  American  cities.51 
The  FCC  regards  these  data  as  highly  relevant  to  regulation  and  con¬ 
clude  that  broadcasters  are  entitled  to  First  Amendment  protection 
no  less  extensive  than  printed  publications  receive.  However,  I  con¬ 
tend  that  these  data  are  completely  irrelevant.  Current  industry  struc¬ 
ture  is  a  product  of  the  FCC  license  allocations  scheme.  Because  cur¬ 
rent  market  structures  are  a  product  of  regulation,  they  should  not  be 
used  to  justify  the  constitutionality  of  regulation.  The  market  struc¬ 
tures  of  print  and  broadcast  in  similar,  unregulated  environments 
would  need  to  be  compared,  to  assess  the  force  of  this  argument. 
When  one  compares  the  market  structures  in  print  and  broadcast, 
they  appear  to  be  quite  similar.  This  argument,  which  hinges  upon 
an  hypothesized  difference,  fails  to  justify  lower  First  Amendment 
protection  for  broadcast.  In  sum,  the  argument  based  on  industry 
structure  is  quite  likely  to  fail.52 

Justification  Based  on  First  Amendment  Values 

Lee  Bollinger  argues  that  reduced  First  Amendment  protection  for 
broadcasting  can  be  justified  even  if  there  are  no  real  differences  be¬ 
tween  broadcasting  and  print.53  He  contends  that  as  a  matter  of  First 
Amendment  theory,  we  should  treat  print  and  broadcast  differently 
through  partial  access  regulation — regulating  access  to  one  (but  not 
both)  of  these  media  in  the  way  access  to  broadcast  is  currently  regu¬ 
lated.  Bollinger  refers  to  the  panoply  of  content  restrictions  on 
broadcasting — including  the  fairness  doctrine,  the  equal  time  pro¬ 
visions  for  personal  attacks,  and  so  forth — as  access  regulations,  and 
he  calls  a  system  wherein  one  medium,  but  not  others,  operates  under 
them  a  system  of  “partial”  access. 

Bollinger  supports  his  position  in  the  following  way.  The  First 
Amendment  is  designed  to  serve  a  panoply  of  goals,  including  pro¬ 
tecting  the  smooth  functioning  of  the  marketplace  of  ideas  and  the 
proper  functioning  of  democracy.  These  values  can  be  threatened  not 
only  by  untoward  government  action,  but  also  by  highly  concentrated 
private  media,  for  in  such  circumstances  the  private  media  owners 
may  deny  access  to  individuals.  By  enforcing  a  system  of  partial  ac¬ 
cess  regulation  we  can  increase  the  net  satisfaction  of  First  Amend¬ 
ment  goals. 
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Bollinger  argues  that  intangible  benefits  derive  from  a  system  of 
access  regulation:  “An  access  rule  is  designed  to  operate  in  the  ser¬ 
vice  of  the  First  Amendment.  It  seeks  to  neutralize  the  disparities 
that  impede  the  proper  functioning  of  the  ‘market-place  of  ideas,’  to 
equalize  opportunities  within  our  society  to  command  an  audience 
and  thereby  to  mobilize  public  opinion,  and  in  that  sense  to  help 
realize  democratic  ideals.”54  This  description  of  the  benefits  of  regu¬ 
lation  can  be  divided  into  access  and  diversity.  Access  refers  to  a 
speaker’s  ability  to  address  an  audience — “opportunities  within  our 
society  to  command  an  audience.”  Diversity  denotes  the  multiplicity 
of  offerings  to  the  audience  — “the  proper  functioning  of  the  ‘market¬ 
place  of  ideas.’  ” 

However,  access  regulation  threatens  to  be  very  costly.  It  may  dis¬ 
courage  the  press  (both  print  and  broadcast)  from  covering  contro¬ 
versy  at  all,  for  when  an  outlet  questions  the  honesty,  character,  or 
integrity  of  a  person  or  group  while  covering  a  controversial  subject, 
members  of  the  audience  must  be  given  access  to  the  outlet’s  facili¬ 
ties.  Access  regulation  may  also  produce  administrative  machinery 
that  will  abuse  discretion  and  force  the  regulated  press  into  an  official 
line,  thereby  interfering  with  the  “checking”  function  of  the  press. 
This  may  start  a  slide  down  a  slippery  slope  to  more  intrusive,  more 
objectionable  regulation. 

Bollinger  argues  that  a  system  of  partial  regulation  may  reduce  costs 
attending  access  regulation.  The  unregulated  portion  of  the  press  will 
continue  to  cover  controversy.  Similarly,  government  will  be  unable 
effectively  to  suppress  the  truth  because  the  unregulated  sector  will 
continue  to  provide  the  information.  In  general  the  unregulated  sec¬ 
tor  of  the  press  will  provide  a  competitive  prod  to  the  regulated  sec¬ 
tor,  thus  preventing  the  regulated  sector  from  giving  in  to  government 
desires  and  serving  as  a  reminder  of  the  dangers  of  intrusive  regula¬ 
tion. 

We  have  treated  broadcast  as  the  regulated  medium,  Bollinger  ar¬ 
gues,  but  we  need  not  continue  to  do  so.  Congress  should  be  allowed 
to  reverse  its  field  and  regulate  newspapers,  at  least  to  some  extent,  if 
it  stops  regulating  broadcast.55 

Bollinger’s  argument  would  not  lead  to  licensing  one  of  the  media 
and  leaving  the  other  free.56  Regulating  all  broadcasters  but  leaving 
printed  publications  free  skews  the  distribution  of  First  Amendment 
values  in  favor  of  those  who  strongly  prefer  one  medium  over  the 
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other.  For  example,  people  who  are  illiterate  strongly  prefer  broad¬ 
cast  and  are  thus  confined  to  the  values  of  fair  but  homogenized  com¬ 
munications.  However,  those  who  either  live  in  areas  unserved  by 
broadcast  or  who  do  not  watch  television,  may  be  confined  to  inter¬ 
esting  but  biased  print  publications  because  none  are  subject  to  the 
fairness  doctrine.  These  effects  are  crucial  because  millions  of  peo¬ 
ple  cannot  read  and  many  others  do  not  own  a  television  set.57 

Bollinger’s  argument  suggests  creating  two  classes  of  broadcasters 
and  of  print  publishers.  Every  area  would  have  some  licensed  news¬ 
papers  and  broadcasters,  subject  to  content  controls,  and  some  unli¬ 
censed,  free  from  controls.  Bollinger’s  proposal  thus  supports  estab¬ 
lishing  governmental  common  carrier  newspapers  and  common 
carrier  broadcasting  stations  to  provide  access  and  diversity  for  speak¬ 
ers,  writers,  and  consumers.  It  is  reasonable  to  support  creating  a 
class  of  common  carrier  broadcasters,  particularly  if  they  were  to  op¬ 
erate  next  to  privately  owned  broadcast  stations.  However,  such  a 
proposal  does  not  imply  broadcast  licensing  or  controlling  the  con¬ 
tent  of  transmissions.  Indeed,  such  a  system  would  be  quite  the 
antithesis.58 

If  we  make  our  theory  somewhat  more  realistic,  and  ask  how  free 
markets  and  regulation  would  be  expected  to  work  in  practice,  it  seems 
likely  that  regulation  would  impede  First  Amendment  values  more 
than  a  free  market  system  would.  In  a  truly  competitive  market  with 
several  independent  media  outlets,  natural  rivalry  between  compet¬ 
ing  publishers  and  competing  broadcasters  will  lead  to  access  and 
diversity.  It  is  only  in  concentrated  markets  —  those  with  only  one  or 
a  few  broadcasters — that  access  or  diversity  suffer.  In  particular,  in  a 
monopoly  broadcast  market,  the  monopolist  might  attempt  to  further 
his  own  political,  social  or  moral  beliefs  by  denying  time  on  the  air  to 
those  who  hold  different  beliefs.  In  this  way  he  could  extract  not 
only  monopoly  profits,  but  exercise  power  over  his  community.  It  is 
realistic  to  assume  that  a  monopolist  would  wish  to  use  all  means  at 
his  disposal  to  maximize  his  own  income  and  power. 

However,  there  is  no  reason  to  believe  that  regulation  with  controls 
would  improve  matters.  To  understand  the  current  regulatory  system, 
we  must  be  realistic  about  motivations  and  behavior  in  that  system: 
elected  federal  officials  are  interested  in  power,  reelection,  and 
ideology;59  FCC  bureaucrats  are  interested  in  gaining  expertise  about 
the  industry,  pleasing  powerful  politicians  (especially  those  on  over- 
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sight  committees),  and  regularizing  relationships  in  the  industry  and 
interest  groups;60  broadcasters  care  primarily  about  maximizing  profits 
and  then  about  shaping  public  opinion. 

Given  these  diverse  incentives,  what  should  happen?  First,  we 
would  expect  politicians  to  restrict  broadcast  spectrum  to  make  broad¬ 
casting  licenses  very  valuable.  Broadcast  licenses  would  be  allocated 
according  to  vague  criteria  which  left  a  great  deal  of  discretion  to  the 
licensing  agency.  These  valuable  licenses  would  be  given  away  with¬ 
out  cost  to  broadcasters  who  might  become  pliant  as  a  result.  Politi¬ 
cians  would  attempt  to  intervene  to  ensure  that  friends  were  favored 
over  political  enemies  and,  through  the  FCC,  would  attempt  to  shape 
the  content  of  broadcasting.  These  efforts  would  be  directed  primar¬ 
ily  at  political  speech,  but  also  at  the  moral  tone  of  broadcasting. 

Regulators,  understanding  fully  the  desires  of  politicians,  would 
try  to  implement  their  desires.  Broadcasters,  on  the  other  hand,  would 
be  willing  to  alter  broadcast  content  to  avoid  the  possibility  of  pro¬ 
tracted  hearings  and  litigation  before  the  FCC  and  the  courts,  as  well 
as  the  possibility  of  losing  their  extremely  valuable  broadcast  licenses. 

In  sum,  neither  access  nor  diversity  would  be  served.  The  market¬ 
place  of  ideas,  the  functioning  of  democracy,  and  all  individually 
oriented  rationales  for  freedom  of  press  would  be  ill-served. 

Evidence  from  the  past  sixty  years  suggests  that  such  realism  is 
accurate.  There  is  strong  evidence  that  Franklin  D.  Roosevelt  tried  to 
use  administrative  processes  to  prevent  conservative  newspaper  pub¬ 
lishers  from  procuring  broadcast  licenses  during  the  1930s,  when  a 
great  number  of  radio  broadcast  licenses  were  initially  granted.61  The 
Eisenhower  administration  managed  to  grant  television  licenses  in 
the  1950s  to  many  Republican  newspapers,  but  never  to  Democratic 
newspapers.62 

President  Nixon’s  efforts  to  cow  the  “Eastern-establishment  liberal 
press’’  have  been  documented  in  many  places.  The  Nixon  adminis¬ 
tration  attempted  to  alter  the  substance  of  news  coverage  relating  to 
national  politics  on  all  three  networks  and  used  administrative  pro¬ 
cesses  to  punish  the  Washington  Post  Company,  licensees  of  vhf  tele¬ 
vision  stations  in  Miami,  Jacksonville,  and  Washington,  D.C.,  and  to 
seek  revenge  for  the  activities  of  another  subsidiary,  The  Washington 
Post.63  Last,  the  Kennedy  and  Johnson  administrations  set  up  an  ex¬ 
tensive  monitoring  system  to  chart  the  activities  of  right-wing  radio 
broadcasters  opposed  to  the  nuclear  test  ban  treaty,  the  voting  rights 
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act,  the  civil  rights  act,  and  other  parts  of  the  liberal  democratic 
agenda.  By  routinely  filing  fairness  doctrine  complaints  with  the  FCC 
and  requesting  equal  time  to  respond  to  opponents’  programs,  they 
were  able  to  obtain  substantial  air  time  and  to  “persuade”  radio  broad¬ 
casters  to  give  less  time  to  the  right-wing  broadcasters.64 

Thus,  the  argument  based  on  First  Amendment  values  fails  in  every 
way  imaginable.  It  would  make  no  more  sense  if  extended  to  cable 
television.  It  might  support  the  establishment  of  common  carrier  cable 
television  systems  but  would  not  support  licensing.  For  the  most  part 
the  history  of  such  regulation  suggests  that  cable  television  would  be 
subject  to  abuses  similar  to  those  in  broadcasting. 

Government  Property  Argument 

In  Red  Lion,  the  Supreme  Court  briefly  suggested  that  a  government 
property  argument  might  justify  licensing  broadcasters  under  the  First 
Amendment.65  The  government,  which  owns  all  radio  spectrum,  al¬ 
lows  individuals  to  use  the  spectrum  by  giving  them  licenses,  but  it 
need  not  do  so.  Therefore,  it  can  subject  licenses  to  conditions  which 
may  include  content  restrictions.  In  contrast,  the  government  does 
not  own  paper  and  therefore  has  less  freedom  to  impose  content  re¬ 
strictions  on  print. 

This  argument  cannot  justify  different  First  Amendment  protection 
for  broadcasting.  The  public  ownership  argument  depends  on  an  un¬ 
sophisticated  understanding  of  the  word  “own.”  To  say  that  the  govern¬ 
ment  owns  a  resource  is  shorthand  for  describing  the  various  activities 
the  government  may  lawfully  pursue  with  that  resource.  The  govern¬ 
ment  may  own  the  national  park  system,  but  it  can  neither  discrim¬ 
inate  in  the  parks  nor  test  atomic  weapons  there;  more  to  the  point  the 
government  cannot  suppress  speech  in  the  national  parks.  Private  and 
public  rights  may  often  restrict  the  manner  in  which  the  government 
may  use  resources  that  it  owns.  Similarly,  because  the  government 
“owns”  the  spectrum  does  not  mean  that  it  can  control  what  is  said 
there.  Beyond  some  basic  traffic  rules  for  the  airwaves,  the  First 
Amendment  should  preclude  governmental  control.  Indeed,  we  could 
extend  this  argument  to  show  that  the  First  Amendment  precludes 
the  government  from  continuing  to  own  all  of  the  spectrum.  By  own¬ 
ing  the  spectrum  the  government  achieves  precisely  the  power  and 
control  over  communications  that  the  First  Amendment  is  to  prevent. 
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There  are,  however,  several  reasons  that  a  government  property  ra¬ 
tionale  might  justify  licensing  and  content-controls  of  the  broadcast 
media  in  a  future  Supreme  Court  opinion.  First,  the  broadcast  media 
have  been  licensed  for  over  sixty  years,  and  it  is  unlikely  that  the 
Supreme  Court  will  strike  down  an  old  social  institution. 

Second,  there  is  the  matter  of  legal  doctrine.  When  individuals 
wish  to  gain  access  to  government  resources  for  the  purposes  of  com¬ 
municating,  and  the  government  resists  giving  the  citizens  the  ac¬ 
cess,  the  courts  frequently  are  required  to  resolve  the  disputes.  When 
resolving  such  disputes,  the  courts  usually  apply  the  “public  forum” 
doctrines.66 

Traditional  public  fora  are  places,  typically  streets  and  parks,  which 
have  for  many  years  been  used  as  places  of  communication  and  ex¬ 
pression  by  the  citizenry.  If  the  government  property  is  a  public  forum, 
regulation  of  speech  there  is  subjected  to  intense  scrutiny.  Any  regu¬ 
lation  based  on  content  must  be  narrowly  drawn  for  a  compelling 
state  interest.  Some  content-neutral  regulations  may  be  constitutional, 
if  regulations  are  narrowly  tailored  to  serve  a  significant  government 
interest  and  if  the  regulations  leave  open  ample  alternative  channels 
of  communication. 

Designated  public  fora  are  created  when  the  state  opens  property 
for  use  by  the  public  in  expression.  As  long  as  the  public  forum  is 
maintained  it  is  in  theory  subject  to  the  same  standards  as  the  tradi¬ 
tional  public  forum.  As  a  practical  matter,  however,  the  Supreme  Court 
gives  the  government  wide  latitude  to  decide  whether  or  not  a  public 
forum  has  been  designated. 

In  nonpublic  fora,  like  military  bases,  regulation  of  access  for  com¬ 
municative  purposes  is  subject  to  far  less  intense  scrutiny.67  The  Su¬ 
preme  Court  has  been  willing  to  strain  hard  to  characterize  restraints 
aimed  at  citizen  views  into  reasonable  public  purposes.  The  Court 
has  also  been  willing  to  accept  “avoidance  of  controversy”  as  a  valid 
public  purpose — something  it  will  not  do  in  most  other  areas  of  the 
First  Amendment. 

The  public  forum  doctrine  contains  two  fundamentally  incompati¬ 
ble  premises.  It  appears  implicitly  to  reject  the  government  property 
rationale.  The  government  may  “own”  the  streets  and  parks  in  the 
sense  that  it  can  regulate  traffic,  but  it  may  not  control  the  content  of 
what  is  said  there  or  impose  unreasonable  time,  place,  or  manner 
regulations.  In  addition,  the  rules  pertaining  to  designated  public 
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fora  reject  the  government  property  rationale.  Although  the  govern¬ 
ment  need  not  continue  a  designated  public  forum,  while  it  does  so 
it  may  not  discriminate  on  the  basis  of  content.  Ownership  of  desig¬ 
nated  public  fora  does  not  imply  the  right  to  control  what  is  done 
there. 

However,  once  government  property  is  classified  as  a  nonpublic 
forum,  something  resembling  the  government  property  rationale  seems 
to  gain  ascendancy.  Although  the  Court  claims  that  regulations  on 
speech  must  be  reasonable  and  that  the  regulations  may  not  be  moti¬ 
vated  by  opposition  to  the  speaker’s  message,  this  rule  has  little  bite. 

How  does  this  analysis  apply  to  radio  spectrum?  My  rejection  of  the 
governmental  property  rationale  for  reduced  First  Amendment  protec¬ 
tion  for  broadcasting  may  stand  on  shaky  doctrinal  ground.  While  doc¬ 
trines  pertaining  to  traditional  public  fora  may  support  my  analysis, 
the  underlying  rationale  for  the  treatment  of  designated  public  fora  and 
nonpublic  fora  implicitly  affirms  the  government  property  rationale. 

More  specifically,  public  forum  doctrines  could  be  applied  directly 
to  the  claims  of  an  individual  wishing  to  use  radio  spectrum.  If  a 
disappointed  applicant  for  a  broadcasting  station  were  to  bring  suit, 
claiming  that  all  current  rationales  for  reduced  First  Amendment 
broadcasting  protection  fail  and  asking  that  licensing  and  content- 
controls  be  declared  unconstitutional,  the  Court  might  well  respond 
in  the  following  fashion: 

First,  it  is  true  that  all  existing  rationales  for  treating  broadcasting 
differently  under  the  First  Amendment  fail.  However,  the  govern¬ 
ment  owns  all  of  the  electromagnetic  spectrum.  Electromagnetic 
spectrum  has  not  been  a  traditional  public  forum,  and  because  the 
government’s  system  of  licensing  and  content-controls  precludes 
any  inference  that  the  airwaves  have  been  opened  to  the  public,  the 
electromagnetic  spectrum  has  not  been  designated  a  public  forum. 
Therefore,  the  electromagnetic  spectrum  is  a  non-public  forum, 
subject  to  whatever  reasonable  regulations  on  speech  and  access 
the  government  wishes  to  promulgate.  Licensing  is  a  reasonable 
way  to  preclude  interference,  and  content-controls  are  reasonable 
as  well.  Therefore,  the  existing  system  of  licensing  and  content- 
controls  is  constitutional,  as  long  as  no  one  is  precluded  from  gain¬ 
ing  a  broadcasting  license  based  upon  his  viewpoints  about  issues 
that  will  be  the  subject  of  his  broadcasts.68 
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In  contrast,  the  government  property  rationale  cannot  justify  li¬ 
censing  cable  television  and  controlling  content  on  the  cable.  No  one 
thinks  that  the  government  owns  all  of  the  coaxial  cable  and  the  only 
needed  resources  that  the  government  does  control  are  public  streets 
— traditional  public  fora.  Reasonable  time,  place,  and  manner  restric¬ 
tions  would  be  lawful,  but  that  is  about  all. 

Indecency 

The  Supreme  Court  relies  upon  one  other  set  of  justifications  for  con¬ 
trolling  the  content  of  broadcasting  more  strictly  than  print.  Accord¬ 
ing  to  the  Court,  the  First  Amendment  tolerates  stricter  restrictions 
on  indecent  broadcast  materials  than  on  indecent  printed  matter.  Its 
concerns  about  privacy  and  the  effects  of  broadcast  materials  on  lis¬ 
tener  behavior  do  not  justify  licensing,  but  do  argue  for  controlling 
the  dissemination  of  sensitive  material  over  the  airwaves.  Such  rea¬ 
soning,  however,  is  not  persuasive. 

These  rationales  justify  reduced  First  Amendment  protection  for 
broadcasting  in  only  one  way;  indecent  material  (including  sexually 
explicit  and  extremely  violent  matter)  may  be  zoned  onto  a  small 
section  of  the  spectrum,  and  only  those  over  some  critical  age  (eigh¬ 
teen  years?)  may  be  allowed  to  purchase  receivers  that  can  decode 
that  portion  of  the  spectrum.  Otherwise,  I  believe  these  rationales 
fail  utterly  to  justify  different  First  Amendment  treatment  for  print 
and  broadcast. 

The  first  rationale  for  distinguishing  print  from  broadcast  is  found 
in  Justice  John  Paul  Steven’s  opinion  in  FCC  v.  Pacifica  Foundation,69 
the  “seven  dirty  words”  case.  The  Court  held  that  it  was  constitu¬ 
tional  to  punish  a  radio  station  for  airing  “indecent”  matter,  although 
a  printed  version  of  the  monologue  could  not  be  suppressed  consti¬ 
tutionally.  Justice  Stevens  tried  to  explain  the  distinction: 

The  reasons  for  these  distinctions  are  complex,  but  two  have  rele¬ 
vance  to  the  present  case.  First,  the  broadcast  media  have  estab¬ 
lished  a  uniquely  pervasive  presence  in  the  lives  of  all  Americans. 
Patently  offensive,  indecent  material  presented  over  the  airwaves 
confronts  the  citizen,  not  only  in  public,  but  also  in  the  privacy  of 
the  home,  where  the  individual’s  right  to  be  left  alone  plainly  out¬ 
weighs  the  First  Amendment  rights  of  an  intruder.70 
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This  “pervasiveness”  rationale,  anchored  in  privacy,  suggests  that  only 
broadcast  materials  are  “uniquely”  accessible,  particularly  in  the 
home.  To  gain  access  to  television  or  radio  all  one  has  to  do  is  reach 
out  and  flick  a  switch,  but  to  gain  access  to  print  one  has  to  walk 
down  to  the  corner  bookstore. 

This  argument  compares  fundamentally  different  situations;  if  we 
compare  similar  scenarios  the  differences  between  print  and  broad¬ 
cast  disappear.  Printed  publications  are  easily  accessible  and  avail¬ 
able  in  the  home,  including  material  that  has  sexual  or  violent  con¬ 
tent.  Radio  and  television  communications  can  be  received  in  the 
home  only  if  one  already  owns  a  radio  or  television;  similarly,  printed 
publications  will  not  ordinarily  be  delivered  unless  they  first  have 
been  ordered. 

The  symmetry  between  print  and  broadcast  makes  it  unnecessary 
to  decide,  for  the  purposes  of  this  chapter,  whether  Justice  William 
Brennan’s  argument  in  the  Pacifica  dissent  that  the  decision  to  turn 
on  the  radio  equals  a  “decision  to  take  part,  if  only  as  a  listener,  in  an 
ongoing  public  discourse”71  is  correct  or  not.  If  Justice  Brennan  is 
correct,  then  one  could  say  the  same  thing  about  subscribing  to 
Penthouse  magazine  by  mail.  If  he  is  wrong,  then  government  may 
invoke  privacy  interests  to  control  the  content  of  printed  publica¬ 
tions.  Therefore,  this  accessibility  argument  cannot  justify  different 
First  Amendment  protection  for  print  and  broadcast. 

A  second  accessibility  argument  presumes  listener  inability  to  weed 
out  unwanted  material  from  his  or  her  viewing  diet.  Again,  Justice 
Stevens:  “Because  the  broadcast  audience  is  constantly  tuning  in  and 
out,  prior  warnings  cannot  completely  protect  the  listener  or  viewer 
from  unexpected  program  content.  To  say  that  one  may  avoid  further 
offense  by  turning  off  the  radio  when  he  hears  indecent  language  is 
like  saying  that  the  remedy  for  an  assault  is  to  run  away  after  the  first 
blow.”72  One  must  question  whether  Justice  Stevens  has  distinguished 
broadcast  from  print.  Do  readers  ever  encounter  unwanted,  indecent 
printed  material?  Certainly  they  do  outside  their  homes.  In  public 
people  are  constantly  exposed  to  various  unwanted  broadcast  mes¬ 
sages.  The  primary  difference  between  print  and  broadcast  seems  to 
be  the  relative  cost  of  scanning  broadcast  stations  to  determine  con¬ 
tent  versus  that  of  ordering  magazines  at  random  to  find  out  what 
they  contain.  Scanning  broadcast  is  much  cheaper,  so  one  might  ex¬ 
pect  listeners  or  viewers  to  encounter  much  more  unwanted  material 
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than  would  readers.  This  difference  could  justify  a  broadcast  require¬ 
ment  that  all  stations  that  broadcast  sexually  explicit  matter  (or  other 
material  deemed  objectionable)  locate  in  a  small,  well-defined  sec¬ 
tion  of  the  spectrum,  so  that  scanners  could  avoid  such  matter.  If  all 
radio  stations  carrying  sexually  explicit  matter  were  located  between 
535KHz  and  600KHz,  someone  scanning  the  dial  could  avoid  this 
section  of  the  radio  spectrum.  This  would  parallel  segregating  “adult” 
(sexually  oriented)  books  into  separate  bookstores  or  separate  sec¬ 
tions  of  bookstores. 

Perhaps  one  must  regulate  broadcast  more  strictly  than  print  be¬ 
cause 

broadcasting  is  uniquely  accessible  to  children,  even  those  too 
young  to  read.  .  .  .  Other  forms  of  offensive  expression  may  be  with¬ 
held  from  the  young  without  restricting  the  expression  at  its  source. 
Bookstores  and  motion  picture  theaters,  for  example,  may  be  pro¬ 
hibited  from  making  indecent  material  available  to  children.  .  .  . 
The  ease  with  which  children  may  obtain  access  to  broadcast  ma¬ 
terial  .  .  .  amply  justify  special  treatment  of  indecent  broadcasting.73 

The  quoted  language  implicitly  refers  to  at  least  two  different  argu¬ 
ments.  First,  it  assumes  that  broadcasting  indecent  material  is  more 
pernicious  than  printing  it  because  broadcast  is  more  accessible  to 
children  than  print.  Second,  it  assumes  that  the  state  has  a  quasi- 
parental  interest  in  ensuring  that  children  are  reared  correctly.  Be¬ 
cause  broadcast  is  uniquely  accessible  to  children,  the  state  may  reg¬ 
ulate  broadcast  content  more  strictly  than  print.  The  first  argument 
might  justify  extra  safeguards  on  the  broadcast  of  violence,  but  the 
second  argument  does  not  justify  differential  First  Amendment  treat¬ 
ment  of  print  and  broadcast.  The  only  extra  safeguard  that  would  be 
justified,  however,  would  be  the  segregation  of  sexually  explicit  or 
violent  matter  onto  a  specially  designated  portion  of  the  spectrum 
and  the  restriction  of  the  purchase  of  receivers  for  that  portion  of  the 
spectrum  to  adults. 

None  of  these  arguments  suggest  any  sort  of  regulation  of  content 
on  cable  television.  Sensitive  material  is  already  segregated  onto  par¬ 
ticular  channels  ( Playboy ,  for  example)  that  must  be  specially  or¬ 
dered.  and  the  Cable  Act  of  1984  requires  that  cable  television  ser¬ 
vices  include  locking  devices  for  any  consumers  who  desire  them. 
Thus,  privacy  and  parenting  have  already  been  protected  on  the  cable. 
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Review  and  Implications 

Let  us  review  our  discussion  thus  far.  First,  we  found  that  the  passage 
of  the  First  Amendment  represented  arguments  in  favor  of  freedom 
and  against  government  control.  Second,  we  examined  how  these 
general  arguments  have  worked  themselves  out  in  the  specific  con¬ 
text  of  freedom  of  press  for  the  print  media  and  freedom  for  the  broad¬ 
cast  media.  We  found  that  whereas  licensing  the  print  media  and 
directly  controlling  content  was  almost  entirely  forbidden,  these  same 
practices  have  been  approved  in  the  context  of  broadcasting.  Third, 
we  considered  justifications  for  this  reduced  level  of  First  Amend¬ 
ment  protection  for  broadcasting.  None  of  the  rationales  we  consid¬ 
ered  justified  licensing,  and  only  a  few  seemed  to  justify  differential 
control  on  content.  In  particular  the  arguments  about  scarcity,  about 
differences  in  the  structures  of  the  industries,  about  First  Amend¬ 
ment  values,  and  about  sex  and  violence,  failed  completely  to  justify 
licensing  or  different  content  controls.  The  arguments  about  access, 
privacy,  and  children  also  failed  to  justify  licensing  but  might  justify 
as  constitutional  a  very  limited  zoning  of  indecent,  sexually  explicit, 
or  extremely  violent  material  over  the  airwaves.  This  left  only  the 
government  property  rationale,  and  it  similarly  ought  to  fail  as  a 
justification. 

What  does  the  failure  of  all  of  the  rationales  mean  in  terms  of  per¬ 
missible  First  Amendment  treatment  of  the  broadcast  media?  One 
possibility,  suggested  by  the  FCC  in  the  Syracuse  Peace  Council  opin¬ 
ion,  is  that  while  the  fairness  doctrine  may  be  unconstitutional,  the 
federal  government  may  continue  to  license  broadcasters  to  prevent 
intolerable  interference.74  In  the  words  of  the  commission,  [t]hat 
spectrum  scarcity  should  be  irrelevant  for  First  Amendment  purposes 
does  not  affect  its  relevance  to  the  Commission’s  allocational  and 
licensing  function.  The  Commission,  of  necessity,  considers  spec¬ 
trum  scarcity  in  making  its  allocational  and  licensing  decisions."  ’ 

Part  of  the  FCC’s  argument  is  correct.  Because  specific  content  con¬ 
trols  on  the  broadcast  media,  other  than  those  on  indecency,  have 
been  justified  by  the  Supreme  Court  on  grounds  of  scarcity,  and  be¬ 
cause  the  scarcity  rationale  and  all  likely  replacements  for  it  fail,  the 
justifications  for  the  differential  First  Amendment  treatment  of  broad¬ 
casting  collapse.  The  unjustified  content  controls  would  include,  al¬ 
most  certainly,  the  fairness  doctrine,  the  personal  attack  rule,  the 
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prime  time  access  rule,  and  the  political  broadcasting  rules,  described 
above. 

However,  it  is  not  at  all  clear  that  the  collapse  of  all  of  the  ratio¬ 
nales  can  be  confined  to  these  specific  regulatory  doctrines.  The  con¬ 
stitutionality  of  licensing  may  be  called  into  question.  Licensing  im¬ 
pinges  on  crucial  First  Amendment  values.  First,  the  process  of 
licensing  determines  which  communities  will  receive  broadcast  sig¬ 
nals  and  who  has  the  right  to  send  those  broadcast  signals.  The  pro¬ 
cess  has  been  subject  to  political  manipulation.  And  even  were  li¬ 
censing  free  of  political  manipulation,  the  free  flow  of  information 
within  the  marketplace  of  ideas  and  the  smooth  functioning  of  de¬ 
mocracy  would  be  crucially  affected  by  the  existence  of  broadcasting 
outlets  in  particular  communities.  Further,  individually  oriented  ar¬ 
guments  in  favor  of  freedom  of  speech  and  press  are  crucially  impli¬ 
cated  when  the  FCC  decides  to  grant  a  license  to  one  of  a  number  of 
competing  applicants.  All  of  these  functions  have  been  denied,  for 
better  or  worse,  to  the  government  in  the  case  of  newspapers  and 
magazines.  The  government’s  justification  for  performing  these  func¬ 
tions  in  the  case  of  broadcasting,  as  well  as  its  First  Amendment 
warrant  for  doing  so,  has  been  scarcity.  If  scarcity  and  all  of  its  likely 
replacements  fail,  licensing  fails  with  them. 

Were  the  Supreme  Court  to  adopt  the  government  property  ratio¬ 
nale,  Congress  could  choose  to  keep  the  current  system — still  the 
worst  solution  of  all.  It  provides  too  many  opportunities  to  manipu¬ 
late  the  broadcasting  content,  restricts  entry  by  those  who  wish  to 
broadcast,  controls  the  geographic  areas  in  which  broadcasters  may 
operate,  and  keeps  important  and  controversial  issues  off  the  airwaves. 
None  of  this  can  be  justified. 

If  the  Supreme  Court  were  to  reject  the  government  property  argu¬ 
ment  along  with  all  of  the  others  and  hold  broadcast  licensing  un¬ 
constitutional  under  the  First  Amendment,  the  Court  would  have  to 
order  the  federal  government  to  promulgate  a  regime  to  allocate  rights 
to  radio  spectrum  that  did  not  rely  on  administrative  judgment  and 
discretion. 

Allocating  Spectrum  Rights 

As  suggested  earlier,  both  economic  efficiency  and  First  Amendment 
values  are  protected  in  a  market  system  in  spectrum  in  which  poten- 


Broadcasting  and  the  First  Amendment  187 


tial  broadcasters  can  buy  and  sell  property  rights  to  use  the  radio 
spectrum  at  a  certain  time,  place,  frequency  and  strength.  Rights 
would  be  owned  like  any  other  property  rights.  Such  rights  would 
doubtlessly  spawn  institutions  similar  to  those  for  land,  in  which 
brokers  facilitate  the  purchase  and  sale  of  blocks  of  spectrum. 

The  spectrum  should  be  zoned  in  such  a  way  as  to  eliminate  un¬ 
wanted  exposure  of  sexually  explicit  or  violent  material,  especially 
to  children.  A  particular  part  of  the  spectrum  should  be  set  aside  for 
those  stations  carrying  sensitive  matter,  and  only  purchasers  over  eigh¬ 
teen  years  of  age  should  be  allowed  to  buy  receivers  to  decode  sensi¬ 
tive  portions  of  the  spectrum.  These  receivers  can  be  sold  with  an 
optional  locking  device  that  is  similar  to  locks  on  cable  television 
control  boxes  to  inhibit  further  access  to  special  spectrum  zones. 

Moving  from  the  current  system  to  a  property  rights  system  in  spec¬ 
trum  should  not  be  difficult.  Perhaps  the  simplest  way  would  be  to 
sell  off  the  spectrum  to  the  highest  bidders.  This  would  parallel  the 
method  used  to  dispose  of  government  property  auctioned  at  sales 
sponsored  by  the  Government  Accounting  Office.  Auction  profits 
could  either  be  generally  used  by  the  federal  government  —  for  exam¬ 
ple,  to  reduce  the  federal  budget  deficit  —  or  to  augment  broadcasting 
by  establishing  a  trust  fund  for  public  broadcasting.  Such  a  process  is 
likely  to  incur  the  opposition  of  existing  broadcasters,  but  this  is 
hardly  reason  not  to  change  systems. 

Alternately,  the  spectrum  could  be  allocated  to  private  parties 
through  a  lottery  process,  similar  to  the  lottery  currently  used  for  low 
power  television.  The  lottery  could  be  constructed  to  give  groups 
deemed  particularly  needy — low  income  groups  or  racial  minorities 
—  extra  chances  in  the  lottery.  As  a  last  transition  policy,  we  could 
use  a  version  of  first  come,  first  served  —  in  other  words,  we  could 
give  out  the  spectrum  rights  to  the  first  applicants  for  those  rights. 
Such  a  system  is  neither  as  modulated  nor  as  effective  as  auction  or 
lottery. 

The  least  defensible  plan  for  placing  spectrum  property  rights  into 
private  hands  would  be  to  give  property  rights  to  broadcasters  who 
currently  hold  licenses.  Each  license  currently  defines  a  set  of  rights 
in  spectrum.  That  definition  could  produce  a  permanent  “deed''  for 
their  portions  of  the  spectrum.  Broadcasters  would  certainly  support 
this  process,  as  it  represents  a  massive  transfer  from  public  coffers 
into  their  pockets. 
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If  full  privatization  of  the  spectrum  is  too  difficult  to  organize  fully, 
it  may  be  useful  to  start  with  radio  and  then  extend  the  process  to 
television — a  gradual  experiment  with  full  First  Amendment  rights 
for  broadcasters. 

In  a  fully  private  system  there  would  be  no  need  for  a  fairness 
doctrine,  for  political  broadcasting  rules,  for  personal  attack  rules,  or 
for  any  other  regulation  currently  existing  in  the  First  Amendment 
realm.  Of  course,  the  federal  government  would  remain  free  to  subsi¬ 
dize  directly  programming  that  it  thought  necessary,  such  as  quality 
productions  for  children. 

If  a  private  property  rights  in  spectrum  idea  fails  to  gain  accept¬ 
ance,  other,  less  attractive  options  might  still  further  First  Amend¬ 
ment  rights  for  broadcasters.  As  mentioned  earlier,  it  may  be  uncon¬ 
stitutional  under  the  First  Amendment  for  the  government  to  own  all 
of  the  spectrum.  Alternate  forms  of  ownership  are  less  likely  to  of¬ 
fend  the  First  Amendment: 

Perpetual  License 

The  government  could  grant  a  perpetual  license  to  broadcasters  to 
use  the  spectrum,  equivalent  to  a  1 ,000  year  lease.  The  licensee  would 
have  complete  freedom  to  assign  or  sublet  his  license.  This  approach 
could  be  used  either  with  or  without  a  spectrum  fee  paid  to  the  gov¬ 
ernment.  Such  fees  would  have  the  salutary  effect  of  requiring  those 
who  utilize  resources  to  pay  for  them;  however,  government  power  to 
raise  fees  would  be  subject  to  control.  If  the  government  could  raise 
fees  to  individual  broadcasters,  then  it  could  also  punish  broadcast¬ 
ers  for  unpopular  content — a  weakness  similar  to  that  in  the  current 
system.  Nonetheless,  First  Amendment  regulation  would  not  be 
needed. 

Henry  Geller  proposes  eliminating  the  public  trustee  model  and 
issuing  much  longer  licenses  to  broadcasters  who  are  required  to  pay 
spectrum  fees  to  the  government.  These  licenses  would  last  approxi¬ 
mately  forty  years.  Geller’s  proposal  strongly  resembles  the  perpetual 
license  system.  The  main  difference  is  that  his  proposed  license  term 
is  short  enough  to  worry  about  a  renewal  scheme.  License  renewal  by 
the  government  provides  the  same  opportunity  for  punishing  broad¬ 
casters  that  the  current  system  provides.  For  this  reason  the  shorter 
license  proposal  is  inferior  to  the  perpetual  license  system. 
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Common  Carrier  Broadcasting 

A  common  carrier  broadcaster  would  provide  a  broadcast  channel 
available  to  all  program  distributors  on  a  tariffed,  nondiscriminatory 
basis,  similar  to  cable  television  leased-access  channels.  Because  the 
program  distributors  would  need  no  license  at  all,  they  would  be  free 
to  operate  within  the  general  bounds  of  the  law  on  libel  and  copy¬ 
right.  Because  common  carrier  broadcasters  would  be  denied  the  right 
to  discriminate  on  the  basis  of  content,  there  would  be  no  incentive 
to  revoke  the  common  carrier’s  license  or  punish  it  in  other  ways  for 
providing  time  to  a  politically  unpopular  program. 

Common  carrier  broadcasters  should  not  comprise  the  entire  in¬ 
dustry,  but  should  operate  side-by-side  with  private  broadcasters.  A 
system  of  common  carriers  operating  next  to  private  broadcasters  has 
much  to  recommend  it.  There  would  be  no  barrier  to  private  broad¬ 
casters  entering  the  field,  but  the  common  carrier  would  help  to  guar¬ 
antee  an  outlet  to  those  with  unpopular  views.  However,  such  a  sys¬ 
tem  does  have  drawbacks.  Regulating  the  rates  and  performance  of  a 
common  carrier  consumes  considerable  public  resources  and  is  often 
not  very  effective  in  keeping  rates  down;  in  addition,  the  common 
carriers  would  probably  require  subsidy.  As  mentioned  earlier,  there 
is  an  irresistible  temptation  to  limit  the  content  that  a  common  car¬ 
rier  can  carry.  Many  restrictions  on  the  U.S.  Postal  Service  and  on 
telephone  companies  have  been  enacted  into  law  in  the  last  sixty 
years.  For  these  reasons  a  fully  private  system  would  be  preferable  to 
creating  an  entire  industry  of  common  carriers. 

Cable  Television 

Cable  television  is  currently  caught  between  the  organizational  and 
regulatory  models  of  newspapers  and  telephones.  In  terms  of  the  First 
Amendment  either  model  would  be  better  than  the  current  system. 

The  newspaper  model  is  probably  the  best  from  the  standpoint  of 
the  First  Amendment.  According  to  this  model,  cable  television 
should  not  be  franchised  at  all  since  a  franchise  serves  no  justifiable 
purpose  and  the  threat  of  franchise  revocation  allows  local  franchis¬ 
ing  authorities  to  manipulate  critical  programming.  Reasonable  rules 
regarding  physical  infrastructure  can  be  developed  by  municipali¬ 
ties.  As  a  corollary,  municipalities  should  not  be  allowed  to  regulate 
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cable  television  rates,  access  to  their  facilities,  or  the  content  of  their 
transmissions. 

The  telephone  model  differs  considerably  from  this.  The  telephone 
company  is  run  as  a  common  carrier,  with  nondiscriminatory  leased 
access  to  all  who  wish  to  use  the  telephone.  It  has  no  right,  in  gen¬ 
eral,  to  control  the  content  of  individuals’  conversations.  Were  cable 
television  run  in  an  analogous  fashion,  all  of  the  channels  on  a  cable 
television  system  would  be  leased  to  programmers  on  a  non-dis- 
criminatory  basis.  Cable  television  systems  would  probably  be  fran¬ 
chised  monopolies,  owned  by  local  governments  or  regulated  by  them. 
Rates  to  consumers  would  be  controlled  by  the  local  government. 

Why  would  such  a  system  be  good  public  policy?  The  answer  must 
be  that  cable  television  is  a  natural  monopoly.  Because  of  continually 
declining  costs  as  a  cable  television  system  gets  larger  and  larger, 
only  one  cable  television  system  operates  economically  in  any  local¬ 
ity.  If  a  new  entrant  were  to  compete  with  a  large,  entrenched  cable 
television  system,  the  new  entrant’s  higher  costs  would  prevent  it 
from  gaining  a  foothold.  Since  there  will  be  only  one  cable  television 
firm,  we  might  as  well  regulate  it  so  as  to  control  the  monopolistic 
effects  on  the  marketplace  of  ideas. 

There  are  three  problems  with  such  an  argument.  First,  as  the 
Tornillo  case  strongly  suggests,  the  natural  monopoly  argument  may 
be  irrelevant  to  the  First  Amendment.  In  Tornillo  the  Supreme  Court 
rejected  an  analogous  natural  monopoly  argument  applied  to  news¬ 
papers  and  relied  on  libertarian  arguments  to  hold  that  there  can  be 
no  forced  right  of  access  to  newspapers.  If  Tornillo  were  extended  to 
cable  television,  the  natural  monopoly  argument  could  not  justify 
making  cable  television  systems  into  common  carriers. 

Second,  it  is  not  clear  that  all,  or  even  most,  cable  television  sys¬ 
tems  are  really  natural  monopolies.  There  is  some  evidence  suggest¬ 
ing  that  some  systems  may  be,  but  the  evidence  is  not  conclusive. 
Third,  even  if  there  is  a  natural  monopoly  in  cable  television,  and 
even  if  natural  monopoly  is  relevant  to  the  First  Amendment,  it  is  not 
clear  that  monopoly  franchising  and  regulation  is  the  best  way  to 
deal  with  the  problem.  Regulation  is  notoriously  poor  at  controlling 
rates  to  consumers  and  guaranteeing  good  service.  It  would  be  prefer¬ 
able  to  rely  on  competition  from  potential  entrants,  over  the  air  broad¬ 
casters,  tapes,  and  satellite  distribution  to  control  the  behavior  of  cable 
television  systems. 
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In  sum,  the  telephone  model  is  far  inferior  to  treating  cable  televi¬ 
sion  systems  like  newspapers.  Repealing  the  Cable  Act  and  outlaw¬ 
ing  cable  television  franchising  would  favor  the  newspaper  model, 
with  all  attendant  First  Amendment  benefits. 


Conclusion 

The  current  system  of  licensing  broadcasting  and  controlling  its  con¬ 
tent  ought  to  be  declared  unconstitutional.  It  is  by  no  means  clear, 
however,  that  the  Supreme  Court  will  do  so.  The  Court  has  signaled 
the  FCC  that  it  would  be  willing  to  reconsider  the  scarcity  arguments 
for  controlling  broadcasting,  and  the  FCC  has  asked  the  Court  to  do 
so.  But  even  if  the  Court  were  to  find  that  the  scarcity  rationales  fail, 
the  Court  might  embrace  the  government  property  rationale  to  justify 
the  status  quo. 

To  facilitate  privatization  the  Congress  should  turn  the  radio  spec¬ 
trum  over  to  private  hands,  allowing  private  broadcasters  to  operate 
free  of  administrative  control.  Cable  television  should  not  be  subject 
to  franchising  of  any  sort.  If  Congress  takes  these  steps  it  will  help  to 
guarantee  that  marketplace  of  ideas  values,  democratic  process  val¬ 
ues,  and  individual  liberty  values  will  all  be  protected.  The  First 
Amendment  requires  no  less. 


Public  Broadcasting  and  Federal  Policy 

llllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllll 

John  Carey 


To  develop  coherent  federal  policies  for  public  broadcasting,  it  is  im¬ 
portant  to  have  a  sound  perspective  on  the  context  within  which 
public  broadcasting  functions.  This  perspective  is  surprisingly 
difficult  to  achieve.  At  first  glance,  public  broadcasting  appears  to  be 
very  simple.  Most  people  believe  it  to  be  a  mirror  image  of  their  own 
viewing  and  listening  experiences.  However,  an  examination  of  re¬ 
search  data  about  public  broadcasting  quickly  dissolves  this  image 
as  too  narrow  in  focus,  since  public  broadcasting  serves  different  in¬ 
dividuals  in  quite  different  ways. 

At  second  glance  public  broadcasting  appears  to  be  complex  and 
elusive:  many  institutions  serving  disparate  functions.  This  perspec¬ 
tive  is  particularly  strong  in  a  setting  such  as  Washington,  D.C.,  where 
many  voices  present  different  portraits  of  what  public  broadcasting 
is  and  what  it  should  become. 

Added  to  these  problems  for  a  policy  analyst,  there  is  a  need  to  sort 
out  federal  policy  issues  from  state  and  local  issues  as  well  as  policy 
concerns  that  belong  appropriately  within  the  public  broadcasting 
community.  Federal  policy  discussions  often  encourage  a  centrist  view 
of  the  world:  a  perception  that  federal  policy  can  and  should  deal 
with  all  important  issues  that  affect  public  broadcasting.  To  develop 
policies  for  the  future  of  public  broadcasting,  it  is  essential  to  under¬ 
stand  its  past.  This  essay  first  examines  the  historical  and  structural 
context  for  public  broadcasting.  Where  did  public  broadcasting  come 
from  and  how  is  it  organized?  Following  this,  the  essay  focuses  upon 
the  programming  and  audiences  for  public  broadcasting  as  well  as 
the  mission  that  was  set  down  by  the  Public  Broadcasting  Act  of 
1967.  After  building  this  contextual  map  of  public  broadcasting,  cur¬ 
rent  policy  issues  and  future  needs  are  addressed. 
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In  the  discussion  which  follows  three  themes  emerge.  First,  the 
heart  and  soul  and  power  of  public  broadcasting  are  at  the  local  level, 
where  a  station  or  state  network  delivers  services  to  citizens.  Second, 
public  broadcasting’s,  reason  for  existence  is  education,  broadly 
defined.  Third,  public  broadcasting  represents  far  more  than  “good 
programming.”  It  is  a  vital  component  in  the  telecommunications 
infrastructure  for  the  nation,  one  that  will  have  growing  importance 
in  the  emerging  information  age  and  information  economy. 

Early  Years 

The  evolution  of  public  broadcasting  parallels  the  development  of 
broadcasting  itself.  In  1917  station  9XM  at  the  University  of  Wiscon¬ 
sin  broadcast  daily  weather  bulletins  to  several  hundred  farmers  and 
“wireless”  buffs  in  the  greater  Madison  area.  The  station  subsequently 
became  WHA  radio  and  has  continued  broadcasting  to  this  day.1 

Many  education  institutions  followed  the  University  of  Wisconsin 
in  utilizing  radio  for  education.  By  1923  10  percent  of  all  radio  sta¬ 
tions  were  owned  by  education  institutions.2  These  were  called  edu¬ 
cational  radio  stations;  the  term  public  broadcasting  did  not  come 
into  common  use  until  the  1960s.  The  stations  operated  indepen¬ 
dently  and  served  the  needs  of  the  local  college  or  nonprofit  licensee 
and  the  nearby  community.  Programming  generally  included  some 
formal  instruction  as  well  as  informal  adult  education,  drama,  music 
and  public  affairs. 

The  1920s  and  1930s  were  a  difficult  period  for  educational  radio. 
Many  stations  lacked  the  personnel  or  skill  to  create  effective  educa¬ 
tional  programming  and  nearly  all  stations  lacked  adequate  funding. 
As  a  result,  more  than  half  of  the  stations  launched  during  this  pe¬ 
riod  had  ceased  operating  or  transferred  their  license  to  a  commer¬ 
cial  group  by  the  end  of  the  1930s. 

The  1920s  and  1930s  also  marked  the  beginning  of  the  long  strug¬ 
gle  by  public  broadcasters  to  win  support  from  the  federal  govern¬ 
ment.  An  important  early  struggle  centered  on  the  Wagner-Hatfield 
amendment  to  the  Communications  Act  of  1934.  It  proposed  to  make 
all  existing  station  licenses  null  and  void,  reorganize  the  assignment 
of  licenses  and  reserve  25  percent  of  all  assignments  for  educational 
or  other  nonprofit  uses.  In  addition,  it  would  have  allowed  educa¬ 
tional  groups  to  sell  time  on  their  stations  to  commercial  groups  in 
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Table  1  Growth  of  Educational  Radio  and  TV,  1950-65 


Year 

Educational 

FM  Stations 

Educational 
UHF/VHF  Stations 

1950 

62 

0 

1955 

124 

11 

1960 

165 

47 

1965 

262 

92 

Source:  U.S.  Dept  of  Commerce,  Historical  Statistics  of  the  United  States. 


order  to  gain  revenue.3  Commercial  groups  bitterly  opposed  the 
amendment  and  argued  cleverly  that  the  provision  to  generate  reve¬ 
nue  for  educational  broadcasters  would  only  add  to  the  commercial¬ 
ization  of  radio.  Following  a  sharp  debate,  it  was  agreed  that  the  issue 
needed  further  study.  The  Wagner-Hatfield  amendment  was  defeated, 
the  Communications  Act  of  1934  was  passed,  and  the  problem  of 
what  to  do  with  educational  broadcasting  was  assigned  to  the  new 
Federal  Communications  Commission  (FCC)  created  by  the  act.4  The 
FCC  studied  the  issue  and  concluded  in  1935  that  channel  reserva¬ 
tions  for  educational  broadcasting  were  not  warranted.5  Subsequently, 
the  FCC  did  adopt  a  policy  of  reserving  channels  for  educational  broad¬ 
casters,  but  most  of  the  assignments  were  on  the  other  side  of  the 
(spectrum)  tracks.  In  1939  and  again  in  1945  the  FCC  reserved  many 
FM  channels  for  educational  broadcasting;  however,  few  citizens  had 
FM  receivers  at  that  time.  In  1952  the  FCC  reserved  more  than  200 
television  channels  nationwide  for  educational  broadcasting.  Two 
thirds  of  the  channels  assigned  to  educational  broadcasting  were  UHF, 
but  very  few  television  sets  sold  in  the  1950s  had  UHF  receivers.  None¬ 
theless,  educational  broadcasting  received  a  large  share  of  the  spec¬ 
trum  real  estate. 

The  FCC  did  not  resolve  the  issue  of  funding  for  educational  broad¬ 
casting.  Federal  funding  was  not  addressed  in  any  significant  way 
until  the  1960s  (see  table  1). 

The  first  educational  television  station  was  built  in  1953:  KUHT, 
licensed  to  the  University  of  Houston  and  the  Houston  Independent 
School  District.  Though  production  quality  in  the  1950s  was  primi¬ 
tive  by  today’s  standards,  the  content  of  educational  television  was 
similar:  cultural  programming;  K-12  instruction;  adult  education;  chil- 
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dren's  programming;  business  discussion  shows;  and  some  home  how¬ 
to-fix-it  programs. 

Two  critical  issues  for  educational  radio  and  television  during  the 
1950s  were  sources  of  funding  and  distribution  of  programs.  Educa¬ 
tional  broadcasting,  particularly  television,  was  strongly  supported 
during  this  period  by  the  Ford  Foundation.  Between  1951  and  the 
late  1970s  the  Ford  Foundation  committed  nearly  300  million  dollars 
to  educational  broadcasting.  During  the  1950s  it  was  the  major  source 
of  funding  from  a  national  source.6 

Program  distribution  and  the  beginning  of  a  national  interconnec¬ 
tion  among  stations  may  be  traced  to  1949  when  the  National  Associ¬ 
ation  of  Educational  Broadcasters  (NAEB)  launched  a  program  service 
that  “bicycled”  (that  is,  sent  through  the  mail)  radio  materials  to  sta¬ 
tions.  In  television  the  first  national  source  of  programming  and  dis¬ 
tribution  was  the  Educational  Television  and  Radio  Center  (ETR),  cre¬ 
ated  with  funding  from  the  Ford  Foundation  in  1952.  ETR  subsequently 
dropped  its  radio  service  and  changed  its  name  to  National  Educa¬ 
tional  Television  (NET).  ETR  and  later  NET  became  the  major  producer 
and  distributor  of  national  television  programs  during  the  1950s  and 
1960s. 

The  Modern  Era  Begins 

It  may  be  argued  that  the  modern  era  for  public  broadcasting  began  in 
1964  at  a  meeting  called  together  by  the  NAEB:  the  First  National  Con¬ 
ference  on  the  Long  Range  Financing  of  Educational  Television  Sta¬ 
tions.  The  meeting  set  the  groundwork  for  a  national  commission  on 
public  television,  the  Carnegie  Commission,  which  began  its  work  in 
1965.  The  commission  conducted  an  extensive  assessment  of  educa¬ 
tional  television  and  found  a  patchwork  quilt  of  stations  with  some 
common  goals  but  mixed  capabilities  and  inadequate  funding.  In  1967 
the  commission  made  twelve  recommendations.  The  two  principal 
recommendations  were  greatly  expanded  federal  support  for  public 
television  and  the  establishment  of  a  Corporation  for  Public  Televi¬ 
sion  that  would  foster  the  growth  of  public  television,  administer 
government  funding  for  programs  and  interconnect  public  television 
stations.  The  commission  was  largely  responsible  for  changing 
“educational  television”  to  “public  television.”  The  change  in  word- 
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ing  was  intended  to  communicate  “education”  in  the  broad  sense  of 
informational  and  cultural  programming  as  well  as  instruction. 

As  the  commission’s  recommendations  made  their  way  through 
Congress,  a  few  major  changes  and  several  minor  ones  were  added. 
First,  radio  proponents  succeeded  in  adding  radio  to  the  provisions 
of  the  act  and  changing  cpt  (Corporation  for  Public  Television)  to  CPB 
(Corporation  for  Public  Broadcasting).  Second,  a  recommendation  to 
fund  public  broadcasting  through  an  excise  tax  on  the  sale  of  new 
television  sets  was  dropped.  In  addition,  there  was  much  debate  on 
how  to  ensure  that  the  federal  government,  while  providing  funds  for 
public  broadcasting,  would  not  interfere  in  the  creation  of  content. 
CPB  was  assigned  the  role  of  protecting  the  independence  of  public 
broadcasters  from  interference.  The  Public  Broadcasting  Act  of  1967 
was  passed  by  Congress  and  signed  by  the  president,  technically,  as 
an  amendment  to  the  Communications  Act  of  1934.  It  established 
that  federal  support  for  public  broadcasting  was  appropriate  and,  fur¬ 
ther,  indicated  that  the  federal  government  should  help  make  public 
broadcasting  available  to  all  citizens.7  In  addition,  it  provided  that 
stations  develop  a  means  to  share  programming,  particularly  programs 
of  “more  than  a  local  nature.”  At  the  same  time,  the  act  did  not  in  any 
way  usurp  local  station  control  over  content.  Editorial  judgment  re¬ 
mained  at  the  local  station  level.  Neither  Congress  nor  the  adminis¬ 
tration  could  dictate  carriage  of  any  programming.  Further,  the  act 
prevented  CPB  from  owning  any  stations.  In  this  way  public  broad¬ 
casting  is  distinct  from  commercial  broadcast  networks,  which  do 
own  stations.  The  policy  that  was  put  in  place  by  the  act  called  for 
federal  support  of  a  decentralized  public  broadcasting  system. 

While  the  act  committed  the  federal  government  in  principle  to 
public  broadcasting  and  provided  start-up  funding,  it  did  not  solve 
the  long-term  funding  problem.  Start-up  funding  was  small  and  pub¬ 
lic  broadcasting  had  to  return  each  year  to  Congress  and  the  Execu¬ 
tive  Branch  to  petition  for  next  year’s  funding.  This  process  contin¬ 
ues  in  large  part  to  this  day,  although  the  1975  Public  Broadcasting 
Financing  Act  established,  in  principle,  a  system  of  advance  funding 
for  CPB. 

A  few  additional  milestones  in  the  history  of  public  broadcasting 
should  be  noted  before  considering  the  system  that  exists  today.  In 
1969  public  broadcasting  established  an  interconnection  system,  using 
AT&T  landlines  and  microwave  paths,  to  transmit  programming  to  sta- 
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tions.  The  Public  Broadcasting  Service  (PBS)  was  established  in  the 
same  year  to  operate  the  interconnection  network,  among  other  re¬ 
sponsibilities.  In  1970  National  Public  Radio  (npr)  was  established 
to  operate  the  interconnection  system  among  public  radio  stations. 
The  land-based  interconnection  system  was  not  technically  robust. 
In  1978,  after  much  planning,  public  broadcasting  adopted  a  national 
satellite  interconnection  system.  This  interconnection  system  became 
a  model  for  broadcasters  and  was  subsequently  adopted  by  the  com¬ 
mercial  networks. 

In  1977  the  Carnegie  Corporation  established  a  second  national  com¬ 
mission:  the  Carnegie  Commission  on  the  Future  of  Public  Broadcast¬ 
ing  (Carnegie  II).  It  issued  its  report  in  1979.  However,  Carnegie  IPs  rec¬ 
ommendations  did  not  win  the  political  or  financial  support  of  federal 
policymakers  and  few  were  adopted.  Nonetheless,  many  of  its  recom¬ 
mendations  were  sound  and  some  are  considered  later  in  this  essay. 

Policy  Implications 

For  modern  federal  policy  analysts  this  brief  review  of  public  broad¬ 
casting’s  history  has  a  few  implications.  First,  it  indicates  that  public 
broadcasting  activities  and  traditions  preceded  the  development  of 
federal  policies  for  public  broadcasting.  Second,  it  demonstrates  that 
education  is  a  long-term  core  value  in  the  mission  of  public  broad¬ 
casting.  Third,  it  shows  that  by  tradition  as  well  as  federal  policy 
public  broadcasting  is  a  decentralized  system.  And,  fourth,  it  points 
out  that  federal  policy  has  been  committed  in  principle  to  the  sup¬ 
port  of  public  broadcasting  but  has  never  resolved  the  long-term  fund¬ 
ing  problem. 

Public  Broadcasting  Organizations  and  Structure 

The  structure  of  public  broadcasting  and  the  organizations  associ¬ 
ated  with  it  are  complex  in  comparison  to  a  commercial  network  or  a 
centralized  public  broadcasting  system  such  as  the  BBC  in  England. 
The  complexity  of  American  public  broadcasting  is  a  product  of  the 
decentralization  and  diversity  of  the  system. 

To  understand  public  broadcasting  it  is  important  to  examine  the 
local  station,  since  all  licenses  are  held  by  local  entities.  There  are 
four  types  of  licensee:  community;  university;  state;  and  local  au- 
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Table  2  U.S.  Public  Radio  and  TV  Stations  by  Type  of  Licensee,  1988 


Television  Stations 

Radio  Stations 

Type  of  Licensee 

Number 

Percentage  of 
All  Stations 

Number 

Percentage  of 
All  Stations 

State  Government 
and  Broadcasting 
Authorities 

122 

38 

13 

4 

Independent 

Community 

Organizations 

105 

33 

93 

31 

Colleges  and 
Universities 

82 

25 

173 

58 

Local  School 
Districts  and 
Governments 

14 

4 

20 

7 

Total 

323 

100 

299 

100 

Source:  Corporation  for  Public  Broadcasting. 


thority.  These  are  reasonably  self-explanatory.  A  community  licensee 
is  an  independent  nonprofit  organization  whose  purpose  is  to  bring 
public  radio  or  television  to  the  local  community.  Many  colleges  and 
universities  also  operate  public  radio  or  television  stations.  A  state 
agency  can  hold  a  license,  as  can  a  local  government  agency  such  as  a 
school  district.  Each  licensee  is  independent  and  controls  the  pro¬ 
gramming  carried  on  the  station.  While  stations  generally  carry  a 
substantial  amount  of  programming  from  national  sources  such  as 
PBS  or  NPR.  there  is  also  diversity  in  the  programming  offered  by 
each  station.  This  diversity  relates  in  part  to  the  type  of  licensee  and 
in  part  to  the  needs  of  the  communities  served  by  the  station.  In  this 
sense  there  is  no  “typical”  public  broadcasting  station.  Table  2  shows 
the  makeup  of  public  radio  and  television  stations  in  the  United  States 
by  type  of  licensee. 

Local  stations  are  the  core  of  the  public  broadcasting  system.  State, 
regional,  and  national  organizations  serve  the  local  stations.  At  the 
state  level  there  are  more  than  ninety  organizations  that  represent 
public  broadcasting  or  have  substantial  relationships  with  stations. 
These  include  state  agency  licensees,  professional  associations  that 
represent  stations  in  legislative  affairs,  and  state  education  depart- 
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ments  that  contract  with  licensees  for  instructional  services,  among 
others. 

At  the  regional  level  there  are  more  than  a  dozen  organizations  that 
represent  public  radio  and  TV  and  provide  services  to  stations.8  Some 
of  these  organizations,  such  as  the  Eastern  Educational  Network  (EEN), 
are  major  distributors  of  programming.  Others  concentrate  on  devel¬ 
oping  educational  services  or  organizing  regional  meetings  for 
stations. 

At  a  national  level  three  principal  organizations  are  associated  with 
public  radio.  National  Public  Radio  (NPR)  is  a  producer  and  distribu¬ 
tor  of  programming,  well  known  for  such  programs  as  All  Things 
Considered  and  Morning  Edition.  In  addition,  NPR  operates  the  na¬ 
tional  satellite  interconnection  system  for  public  radio  stations.  Ameri¬ 
can  Public  Radio  (APR)  is  also  a  major  distributor  of  programs  and 
has  become  well  known  as  the  distributor  of  Garrison  Keillor’s  A 
Prairie  Home  Companion  and  MonitoRadio.  The  National  Federation 
of  Community  Broadcasters  (nfcb)  represents  community  licensees, 
distributes  programming  and  provides  training  services  to  member 
stations.  Public  television  stations  are  represented  before  Congress 
and  the  federal  government  by  the  National  Association  of  Public 
Television  Stations  (napts).  napts  also  conducts  research  and  plan¬ 
ning  for  member  stations.  The  Public  Broadcasting  Service  operates 
the  national  satellite  interconnection  system  for  public  television, 
schedules  program  distribution,  and  manages  the  Station  Program 
Cooperative — a  system  through  which  stations  provide  funds  for  new 
productions  and  decide  which  programs  will  be  acquired  for  national 
distribution.  PBS  also  provides  marketing  and  research  services  for 
stations  but  is  not  a  program  producer  and  does  not  own  any  stations. 

The  Corporation  for  Public  Broadcasting  serves  as  an  interface  be¬ 
tween  the  federal  government  and  public  broadcasting  stations,  both 
radio  and  television.  One  principal  function  of  CPB  is  to  receive  funds 
from  the  federal  government  as  well  as  other  sources  and  distribute 
the  funds  to  stations.  CPB  certifies  that  stations  are  qualified  to  re¬ 
ceive  funds  and  audits  the  use  of  those  funds.  More  than  70  percent 
of  the  money  received  by  CPB  goes  directly  to  stations  as  Community 
Service  Grants  (CSGs)  and  National  Program  Production  and  Acquisi¬ 
tion  Grants.  In  addition,  CPB  funds  some  programming  directly 
through  its  Television  and  Radio  Program  Funds,  supports  the  na¬ 
tional  satellite  interconnection  system  and  conducts  system  planning 
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and  research.  However,  CPB  does  not  own  any  stations  nor  does  it 
produce  any  programs. 

Policy  Implications 

From  a  policy  perspective  the  organization  and  structure  of  public 
broadcasting  reinforce  the  theme  that  it  is  diverse  and  decentralized. 
For  some  analysts  diversity  and  decentralization  breed  inefficiency. 
These  individuals  argue  that  a  more  centralized  system  would  be 
more  efficient.  This  is  probably  correct.  However,  it  is  important  to 
weigh  these  arguments  against  existing  tradition  and  policies  that 
support  decentralized  local  control  over  public  broadcasting  as  well 
as  a  long-standing  fear  that  a  centralized  system  might  lead  to  greater 
control  over  content  by  the  federal  government  or  even  to  a  national 
government  channel. 

Public  broadcasting  in  the  United  States  is  a  very  large  and  struc¬ 
turally  complex  system.  Problems  associated  with  size  and  complex¬ 
ity  are  inevitable.  At  the  same  time,  it  is  a  competitive  system  in 
which  stations  and  independent  groups  who  seek  funding  for  special 
projects  subsequently  must  work  together.  A  great  deal  of  communi¬ 
cation  is  often  required  to  unite  diverse  or  competing  interests  in 
order  to  achieve  a  common  goal.  The  layers  of  organizations  in  pub¬ 
lic  broadcasting,  at  the  state,  regional,  and  national  levels,  while  large 
in  number,  do  promote  greater  communication.  Viewed  in  this  con¬ 
text,  the  United  States  public  broadcasting  structure  may  be  cumber¬ 
some  but  it  works.  This  is  not  to  argue  that  it  cannot  work  better. 

For  a  federal  policy  analyst  it  is  important,  first,  to  decide  which  of 
these  organizational  issues  are  federal  policy  issues  and  which  be¬ 
long  appropriately  within  the  policy  purview  of  the  public  broad¬ 
casting  community.  Second,  it  is  also  important  to  assess  the  prob¬ 
lems  associated  with  implementing  organizational  change  in  a  large 
system  versus  the  potential  benefits  in  efficiency.  Finally,  the  needs 
and  opinions  of  those  who  will  be  affected  by  organizational  changes, 
such  as  local  stations,  should  be  brought  into  policy  debates.  In  addi¬ 
tion,  debates  about  the  most  efficient  organizational  structure  for  pub¬ 
lic  broadcasting  should  not  obscure  the  fundamental  importance  of 
the  telecommunications  infrastructure  that  is  in  place.  Public  broad¬ 
casting  represents  a  nationwide  system  for  delivering  educational  and 
informational  services  to  citizens. 
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Table  3  Public  Television  Content,  1985-86 


Category 

Percentage  of  All  Broadcast  Hours 

Children’s  Programs 

18 

News,  Business,  and  Public  Affairs 

16 

Formal  Instruction 

15 

Nature,  Science,  and  Health 

14 

Drama,  Feature  Films  &  Comedy 

11 

History,  Travel,  and  Other  Information 

10 

Personal  Skills  and  Hobbies 

7 

Music  or  Dance  Performance 

5 

Other 

4 

Source:  Corporation  for  Public  Broadcasting. 


Programming  and  Audiences 

To  make  the  case  that  public  broadcasting  does  not  deserve  support 
from  federal  tax  dollars,  some  analysts  argue  that  public  broadcasting 
is  “highbrow  entertainment  for  the  elite”  and,  further,  that  it  consists 
largely  of  programs  imported  from  Britain.  It  is  important  to  examine 
this  argument  and,  in  doing  so,  establish  what  public  broadcasting 
provides,  who  creates  it,  who  uses  it,  and  with  what  effects.  From  a 
policy  perspective  the  underlying  question  is:  how  well  does  public 
broadcasting  fulfill  its  mission?  Does  it  bring  vital  educational,  infor¬ 
mational  and  cultural  content  to  all  citizens?  Does  it  provide  innovative 
programming  and  serve  as  an  alternative  to  commercial  broadcasting? 

A  casual  public  television  viewer  can  gain  an  erroneous  impres¬ 
sion  about  the  overall  scope  of  programs  that  are  carried.  Children’s 
programs,  public  affairs,  formal  instruction,  and  general  science  pro¬ 
gramming  account  for  approximately  two-thirds  of  all  broadcast  hours. 
“Highbrow  entertainment”  (like  Masterpiece  Theatre )  accounts  for 
approximately  10  to  15  percent  (see  table  3). 

Recent  data  indicate  that  11  percent  of  programs  came  from  a  for¬ 
eign  producer  and  an  additional  4  percent  from  a  coproduction  be¬ 
tween  a  U.S.  and  foreign  producer.  However,  85  percent  were  created 
by  American  producers.  Within  this  category  the  two  principal  sources 
were  major  public  television  stations  and  independent  producers  (see 
table  4). 
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Table  4  Public  Television  Program  Sources,  1985-86 


Source 

Percentage  of  All  Programming 

Major  Public  Television 

Producing  Station 

37 

Independent  U.S. 

Production  Groups 

29 

Foreign  Producers 

11 

Instructional  TV  Producer 

6 

Local  Public  TV  Station 

5 

U.S.  Public  Television/Foreign 
Co-Production 

4 

U.S.  Public  Television/American 
Independent  Co-Production 

3 

Other 

5 

Source:  Corporation  for  Public  Broadcasting. 


The  broadcast  signal  from  public  television  stations  reaches  93  per¬ 
cent  of  U.S.  households.  Viewership  is  low  when  compared  to  the 
commercial  networks:  the  prime-time  audience  for  a  network  affiliate 
is  approximately  five  times  the  audience  for  a  local  public  television 
station.  However,  public  broadcasters  have  always  argued  that  this  is 
a  false  comparison.  They  are  not  trying  to  compete  for  the  largest 
audience  share  at  any  given  moment  but  to  reach  appropriate  audi¬ 
ence  segments  for  specific  programs.  Their  goal  is  to  serve  the  broad 
public  over  the  course  of  a  few  days  or  a  week,  as  the  moderate  audi¬ 
ences  for  each  specific  program  add  up  to  a  mass  audience.  From  this 
perspective  they  achieve  their  goal:  in  a  typical  week  100  million 
Americans  watch  public  television.9  The  average  household  watches 
for  approximately  two-and-a-half  hours  per  week.  Moreover,  audi¬ 
ences  seem  to  value  the  programs  they  watch.  Studies  on  the  atti¬ 
tudes  of  television  viewers  have  consistently  shown  that  people  who 
watch  public  television  like  it  very  much  and  rate  it  much  higher 
than  the  content  on  commercial  stations.10 

The  demographic  composition  of  public  television  audiences  is 
much  like  that  of  the  U.S.  population  as  a  whole.  In  this  sense  public 
television  fulfills  its  mission  value  of  bringing  services  to  all  groups 
of  citizens.  Comparisons  of  selected  demographic  characteristics  of 
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Table  5  Demographic  Composition  of  U.S.  Population  and  Public 
Television  Audience,  1988 


Characteristic 

Percentage  of  U.S. 
Population  18  Years 
or  Older 

Percentage  of  Public 
Television  Audience 
18  Years  or  Older* 

Sex 

Male 

47 

50 

Female 

53 

50 

Age 

18-29 

28 

26 

30-44 

30 

31 

45-59 

20 

20 

60  + 

22 

23 

Income 

Under  $15,000 

22 

19 

$15000-24,999 

18 

18 

$25,000-34,999 

17 

18 

$35,000  + 

29 

32 

Race 

White 

85 

88 

Black 

11 

10 

Hispanic 

6 

4 

Education 

Not  H.S.  Graduate 

21 

15 

H.S.  Graduate 

35 

38 

Some  College 

22 

22 

College 

22 

25 

Source:  Roper  Report  Number  88-4,  April  1988:  and  CPB. 

*Percentage  of  persons  who  indicated  that  they  had  watched  public  television  in  the 
previous  seven  days. 


the  U.S.  population  with  public  television’s  audience  show  that  they 
are  quite  similar  (see  table  5). 

In  examining  the  content  of  public  radio  it  is  important  to  note  the 
difference  between  radio  and  television  programming  in  the  United 
States.  Television  stations  generally  offer  a  broad  variety  of  content. 
Audiences  choose  among  the  programs  offered  at  a  given  time  by 
different  stations.  They  watch  television  programs,  not  television  sta¬ 
tions.  Radio  stations,  however,  generally  adopt  a  consistent  format, 
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Table  6  Public  Radio  Content,  1987 


Category 

Percentage  of  All  Broadcast  Hours 

Classical  Music 

36 

News/Public  Affairs/Information 

21 

Jazz 

16 

Other/Unknown 

27 

Source:  Corporation  for  Public  Broadcasting. 


and  audiences  tend  to  listen  to  one  or  two  radio  stations  which  pro¬ 
vide  a  format  they  like.  In  this  sense  people  listen  to  radio  stations, 
not  radio  programs.  For  this  reason  radio  stations  tend  to  attract 
specific  demographic  groups. 

Public  radio  is  unusual  in  that  it  offers  a  variety  of  content;  none¬ 
theless,  most  public  radio  stations  do  have  a  format  and  do  attract 
some  demographic  groups  more  than  others.  A  typical  public  radio 
format  consists  of  news,  public  affairs  and  classical  music.  Jazz  is 
part  of  the  format  for  many  stations.  In  addition,  a  broad  variety  of 
content  (e.g.,  blues,  popular  music,  gospel  music  and  comedy)  re¬ 
ceives  moderate  air  time  (see  table  6). 

The  source  for  most  content  on  public  radio  is  local;  that  is,  the 
individual  station  chooses  which  music  it  will  play,  produces  local 
news,  and  creates  public  affairs  talk  programs.  In  addition,  20  to  25 
percent  is  supplied  by  National  Public  Radio  and  4  to  5  percent  by 
American  Public  Radio.  There  is  relatively  little  content  from  foreign 
distributors  (approximately  2  percent). 

The  broadcast  signal  from  public  radio  stations  reaches  82  percent 
of  U.S.  households.  Signal  coverage  is  smaller  than  for  public  televi¬ 
sion,  which  reaches  93  percent  of  households.  In  a  typical  week  ten 
million  people  listen  to  public  radio.11  Among  this  group  the  average 
person  listens  for  a  little  more  than  seven  hours  per  week.12 

The  audience  composition  for  public  radio  is  more  concentrated 
than  for  public  television.  It  is  a  group  that  likes  the  format  adopted 
by  public  radio  stations.  In  comparison  to  the  general  population 
public  radio’s  audience  is  more  male,  higher  income,  and  higher  in 
education  level.  In  addition,  fewer  blacks,  fewer  hispanics,  and  fewer 
senior  citizens  listen  to  public  radio  in  comparison  to  the  general 
population  (see  table  7).  Based  upon  these  data,  it  may  be  argued  that 
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Table  7  Demographic  Composition  of  U.S.  Population  and  Public 
Radio  Audience,  1988 


Characteristic 

Percentage  of  U.S. 
Population  18  Years 
or  Older 

Percentage  of  Public 
Radio  Audience 

18  Years  or  Older* 

Sex 

Male 

47 

58 

Female 

53 

42 

Age 

18-29 

28 

28 

30-44 

30 

40 

45-59 

20 

19 

60  + 

22 

13 

Income 

Under  $15,000 

22 

13 

$15000-24,999 

18 

17 

$25,000-34,999 

17 

19 

$35,000  + 

29 

41 

Race 

White 

85 

90 

Black 

11 

8 

Hispanic 

6 

1 

Education 

Not  H.S.  Graduate 

21 

8 

H.S.  Graduate 

35 

19 

Some  College 

22 

17 

College 

22 

56 

Source:  Roper  Report  Number  88-4,  April  1988;  and  CPB. 

‘Percentage  of  persons  who  indicated  that  they  had  listened  to  public  radio  in  the 
previous  seven  days. 


public  radio  does  not  serve  all  segments  of  the  U.S.  population  equally. 
Unfortunately,  it  is  difficult  to  modify  a  radio  station  format  and 
thereby  bring  in  new  listeners  with  selected  demographic  character¬ 
istics.  The  solution  to  reaching  underserved  audiences  will  likely 
require  an  additional  station  in  selected  markets,  with  formats  that 
appbal  to  audience  segments  that  are  now  underrepresented  in  pub¬ 
lic  radio’s  audience. 

Of  particular  importance  to  public  broadcasting  are  instructional 
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and  children’s  programs.  Usage  levels  for  educational  broadcast  ma¬ 
terials,  both  inside  and  outside  the  classroom,  have  grown  sharply  in 
the  past  decade.  This  trend  includes  K-12  education,  college-level 
instruction  and  continuing  adult  education,  as  well  as  preschool  chil¬ 
dren’s  programming.  For  example,  in  less  than  a  decade  since  its  in¬ 
ception,  Annenberg/CPB  telecourses  have  been  adopted  by  more  than 
1,000  colleges  and  universities.  Enrollment  in  the  PBS  Adult  Learn¬ 
ing  Service  courses  tripled  between  1981  and  1986.  More  than  80 
percent  of  colleges  and  universities  now  use  instructional  television 
materials  for  on-campus  teaching.  At  the  K-12  level  more  than  eigh¬ 
teen  million  students  make  regular  use  of  educational  programming 
provided  by  their  local  public  television  station.  In  one  year  the  sci¬ 
ence  series,  “Nova”  was  used  by  more  than  90,000  high  school  sci¬ 
ence  teachers  to  provide  instruction  for  more  than  ten  million  stu¬ 
dents.  At  the  preschool  level  “Sesame  Street”  has  a  regular  audience 
of  more  than  nine  million  children  under  age  six.13 

If  educational  broadcasting  passes  the  usage  test,  it  must  also  pass 
the  test  for  effectiveness.  During  the  1950s  and  1960s  there  was  some 
skepticism  about  the  effectiveness  of  educational  television.  Research 
studies  over  the  past  two  decades  have  clearly  established  the  effec¬ 
tiveness  of  television  as  a  teaching  tool. 14  Nonetheless,  there  are  many 
important  qualifications  to  this  finding.  For  example,  a  child  will 
learn  more  from  “Sesame  Street”  if  an  adult  accompanies  the  child 
in  watching  the  program  and  discusses  it  with  him  or  her.  Similarly, 
educational  broadcasting  works  best  as  a  complement  to  classroom 
instruction  rather  than  to  replace  it,  and  some  educational  television 
materials  are  more  effective  than  others.  This  latter  point  is  crucial 
because  it  is  associated  with  an  economic  component  in  educational 
television:  high  quality  educational  television  is  expensive.  The  ac¬ 
claimed  Annenberg/CPB  telecourse  “The  Brain”  cost  several  million 
dollars  to  produce;  “Sesame  Street,”  “3-2-1”  Contact  and  other  pro¬ 
ductions  of  The  Children’s  Television  Workshop  (CTW)  are  also  ex¬ 
pensive  to  produce.  The  cost  is  associated  with  high  production  val¬ 
ues  and,  particularly  in  the  case  of  CTW,  extensive  research  associated 
with  some  productions.  Such  costs  can  be  justified  if  the  materials 
are  highly  effective,  widely  adopted,  and  can  be  used  for  many  years. 

Finally,  it  should  be  noted  that  public  broadcasting  has  been  a  fer¬ 
tile  ground  for  technological  innovations  in  education.  Innovation  is 
a  specific  component  within  public  broadcasting’s  mandate.  Among 
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the  many  examples  are  the  development  and  extensive  use  of  a  closed- 
captioning  system  to  extend  educational  television  services  to  the 
hearing  impaired;  creation  of  a  major  production  center  for  interac¬ 
tive  videodiscs  at  Nebraska  ETC;  development  of  an  on-line  (com¬ 
puter  to  computer  communication  over  telephone  lines)  information 
service  for  teachers  at  WNET  in  New  York;  the  use  of  multiple  distri¬ 
bution  channels  (cable,  microwave  and  videocassettes)  by  South  Car¬ 
olina  ETV  to  bring  educational  services  to  classrooms  statewide;  and, 
implementation  of  an  overnight  video  “downloading”  service  to  class¬ 
room  videocassette  recorders  (instructional  television  programs  are 
broadcast  during  the  night  and  recorded  automatically  on  preset  class¬ 
room  VCRs)  at  wned  in  Buffalo.  In  addition,  educational  broadcasters 
in  thirty-three  states  recently  formed  the  Satellite  Educational  Re¬ 
sources  Consortium  (SERC)  to  provide  satellite-delivered  instructional 
television.  These  and  other  projects  demonstrate  an  expertise  within 
public  broadcasting  to  use  new  communication  technologies  for 
education. 

Policy  Implications 

Public  broadcasting  is  not  just  “highbrow  entertainment  for  the  elite.” 
With  some  qualifications  concerning  characteristics  of  public  radio 
audiences,  public  broadcasting  serves  all  segments  of  the  American 
population  with  a  broad  range  of  educational,  informational,  and  cul¬ 
tural  programming.  In  these  ways  and  through  the  innovative  use  of 
telecommunication  technologies,  public  broadcasting  fulfills  its  fed¬ 
eral  mandate. 

From  the  perspective  of  public  broadcasters  and  program  produc¬ 
ers,  however,  all  is  not  well.  There  is  a  critical  shortage  of  high-quality 
original  programs  entering  the  public  broadcast  system  each  year. 
Also,  the  quality  of  many  programs  is  not  up  to  the  high  standards  of 
the  best  programs.  As  a  result,  many  content  needs  in  education,  the 
arts,  documentaries,  and  public  affairs  are  unmet.  Also,  many 
underserved  audiences  do  not  receive  programming  that  addresses 
their  needs  and  interests.  In  this  sense  public  broadcasting  as  a  tele¬ 
communications  infrastructure  is  underutilized.  It  has  a  much  greater 
capacity  for  serving  the  needs  of  citizens. 
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Table  8  Sources  of  Public  Broadcasting  Income,  1987 
(Total  Estimated  Income  =  $1.29  Billion) 


Source 

Percentage  of  All  Income 

Federal  Government 

18.8 

State  and  Local  Government. 

Colleges  and  Universities 

32.8 

Member  Donations 

and  Auctions 

23.0 

Business  and  Industry 

15.1 

Foundations 

3.7 

Other 

6.6 

Source:  Corporation  for  Public  Broadcasting. 


Funding 

In  1987  the  estimated  total  income  for  public  broadcasting  from  all 
sources  was  1.29  billion  dollars.15  Federal  sources  provided  18.8  per¬ 
cent  of  all  income,  while  nonfederal  sources  provided  81.2  percent 
of  income  (see  tables  8  and  9).  Total  income  from  federal  sources  has 
increased  moderately  during  the  last  decade.  However,  income  from 
federal  sources  has  declined,  as  a  percentage  of  all  income,  while 
income  from  members  and  businesses  has  increased. 

The  largest  share  of  federal  money  (approximately  85  percent)  goes 
directly  to  the  Corporation  for  Public  Broadcasting  for  redistribution 
to  stations,  program  funding,  and  support  for  the  national  intercon¬ 
nection  system.  Other  sources  of  federal  money  include  the  National 
Telecommunications  and  Information  Administration  (NTIA)  to  provide 
money  for  equipment  and  facilities  at  stations,  the  U.S.  Department  of 
Education.  National  Science  Foundation,  National  Endowment  for  the 
Arts,  and  National  Endowment  for  the  Humanities.  In  1987  these  other 
sources  provided  27.2  million  dollars.  However,  most  of  this  money 
(17.5  million  dollars)  was  for  facilities  and  equipment.  Total  funding 
for  television  and  radio  programs  from  all  federal  agencies  was  less 
than  ten  million  dollars. 

Federal  appropriations  for  public  broadcasting  in  1989  and  1990  have 
increased  moderately.  The  1990  appropriation  for  the  Corporation  for 
Public  Broadcasting  is  233  million  dollars.  Assuming  that  contracts 
and  grants  from  federal  agencies  increase  at  the  same  rate,  total  federal 
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Table  9  Sources  of  Public  Broadcasting  Income,  1975-87 


Percentage  of  All  Income 

Source 

1975 

1980 

1987 

Federal  Government 

25.3 

27.3 

18.8 

State  and  Local  Government, 

Colleges  and  Universities 

42.9 

40.3 

32.8 

Member  Donations 

and  Auctions 

11.6 

14.5 

23.0 

Business  and  Industry 

5.8 

10.3 

15.1 

Foundations 

7.8 

3.3 

3.7 

Other 

6.6 

4.3 

6.6 

Source:  Corporation  for  Public  Broadcasting. 


support  for  public  broadcasting  in  1990  will  be  approximately  270  mil¬ 
lion  dollars.  It  may  be  helpful  to  translate  this  funding  level  into  simple 
human  terms  and  relate  it  to  public  broadcasting’s  mandate.  The  Pub¬ 
lic  Broadcasting  Act  mandates  that  public  broadcasters  operate  a 
nationwide  system  of  television  and  radio  stations  and  provide  all  citi¬ 
zens  with  the  highest  quality  education  and  information  programs.  To 
fulfill  this  mandate  the  federal  government  will  fund  public  broadcast¬ 
ing  in  1990  at  a  level  of  $1.08  per  citizen. 

Preoccupation  with  Fund-Raising 

In  the  absence  of  substantial  support  from  the  federal  government, 
public  broadcasters  at  local  stations  are  preoccupied  with  fund¬ 
raising.  An  enormous  amount  of  time  and  energy  is  devoted  to  seek¬ 
ing  funds  from  local  and  state  governments,  businesses,  foundations, 
and  citizens.  They  have  been  successful  in  garnering  increased  sup¬ 
port  from  businesses  and  donations  from  individuals.  For  example, 
between  1976  and  1986  the  number  of  citizens  contributing  to  public 
radio  and  television  stations  tripled  and  underwriting  by  businesses 
also  increased  sharply.  It  is  not  clear  whether  these  sources  will  con¬ 
tinue  to  increase  their  levels  of  support  for  public  broadcasting.  More¬ 
over,  there  appears  to  be  no  solution  on  the  horizon  to  public  broad¬ 
casting’s  long-term  funding  needs. 

The  constant  struggle  for  funds  has  been  a  contributing  factor  to 
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Table  10  Change  in  Audience  Share,  1983-87 

Percentage  Audience  Share 


Program  Source 

1983 

1987 

Network  Affiliates 

70 

62 

Independent  Stations 

19 

19 

Basic  Cable 

7 

14 

Pay  Cable 

5 

6 

Public  Television 

3 

4 

Source:  A.C.  Nielsen  and  CPB. 

some  tensions  in  the  public  broadcasting  system.  For  example,  fund¬ 
ing  for  program  production  is  clearly  inadequate.  Many  of  those  who 
apply  for  but  do  not  receive  production  funds  feel  that  funding  prior¬ 
ities  are  wrong  or  that  the  structure  for  awarding  funds  is  flawed.  A 
great  deal  of  debate  within  the  public  broadcasting  community  has 
centered  on  these  issues.  Some  arguments  for  shifting  priorities  or 
structural  changes  may  have  merit.  However,  the  fundamental  prob¬ 
lem  will  remain:  funding  levels  are  woefully  inadequate. 

Near  Term  Issues 

In  1972  fewer  than  10  percent  of  U.S.  households  had  cable  televi¬ 
sion.16  By  1988  more  than  50  percent  of  U.S.  households  had  cable 
television.  The  dramatic  growth  in  penetration  of  cable  has  been  ac¬ 
companied  by  an  extraordinary  proliferation  in  the  number  of  chan¬ 
nels  available  to  citizens.  Some  very  large  cable  systems  offer  more 
than  100  channels  to  subscribers.  As  more  channels  have  been  made 
available,  the  audience  share  of  commercial  network  affiliates  has 
eroded  and  the  audience  share  for  public  television  increased  slightly. 
Viewing  of  basic  cable  channels  increased  sharply  (see  table  10). 

Underneath  these  general  statistics  there  is  a  complex  set  of  trends 
at  work.  There  are  many  types  of  media  households,  each  with  differ¬ 
ent  viewing  patterns.  For  example,  there  are  households  with  no  cable 
television,  basic  cable,  and  basic  cable  plus  one  or  more  pay  chan¬ 
nels  such  as  Home  Box  Office.  In  addition,  many  households  have 
videocassette  recorders  which  they  use  to  tape  programs  for  later  view¬ 
ing.  Public  television  enjoys  its  largest  audience  share  in  households 
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Table  11  Taping  Patterns  in  Households,  1988 


Principal  Source  Taped 

Percentage  of  Households 

Network  Affiliate 

68 

Independent  Station 

14 

Pay  Cable 

9 

Basic  Cable 

5 

Public  Television 

4 

Source:  A.C.  Nielsen,  reported  in  USA  Today,  August  5,  1988,  p.  Dl. 


with  no  cable.  Of  those  households  with  cable,  basic  cable  house¬ 
holds  watch  more  public  television  than  pay  cable  households,17  and 
public  television  is  taped  in  roughly  the  same  proportion  as  its  over¬ 
all  audience  share  (see  table  11).  Taken  together,  these  data  suggest 
that  public  television  is  holding  steady  as  new  technologies  enter 
U.S.  households.  However,  there  is  much  uncertainty  for  the  future. 
As  cable  television  enters  more  U.S.  households,  public  television 
may  lose  a  share  of  its  current  audience. 

Cable  Television:  Must-Carry  and 
Channel  Position 

In  July  1985  the  U.S.  Court  of  Appeals  struck  down  the  FCC  “must- 
carry”  rule  that  required  cable  operators  to  carry  all  over-the-air  broad¬ 
cast  signals  of  full-power  UHF  and  VHF  stations  received  within  the 
cable  operator’s  franchise  area.18  The  FCC  subsequently  released  a 
new  set  of  “interim”  must-carrv  rules,  but  these  too  were  struck  down. 
In  1988  the  Supreme  Court  rejected  a  petition  to  review  the  lower 
court  decision.19  This  has  placed  must-carry  before  Congress,  which 
is  studying  the  issue. 

Public  television  and  commercial  broadcasters  argue  strenuously 
that  they  are  at  the  mercy  of  the  local  cable  operator  who  can  drop 
them  at  any  time  and  indeed  that  many  have  been  dropped.10  Cable 
operators  have  argued  that  very  few  stations  have  been  dropped.11 
Further,  they  argue  that  the  only  signals  dropped  were  duplicative 
stations  and  that  it  is  a  waste  of  channel  space  to  carry  two  or  three 
network  affiliates,  each  of  which  provide  the  same  programs  at  the 
same  time.  Public  television  has  tried  to  distinguish  itself  from  com- 
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mercial  network  affiliates  by  pointing  out  that  there  is  variation  among 
public  stations  in  both  the  programming  carried  as  well  as  the  sched¬ 
uling  of  programs. 

Channel  position  on  a  cable  converter  is  a  related  issue.  Clearly,  a 
commercial  or  public  station  that  is  assigned  channel  7  in  a  market 
would  like  to  be  placed  in  the  channel  7  slot  of  the  local  cable  sys¬ 
tem.  However,  a  cable  operator  may  wish  to  place  a  premium  cable 
channel  in  this  “prime”  location  on  the  cable  system  and  move  the 
channel  7  broadcast  station  to  a  different,  less  desirable,  cable  chan¬ 
nel.  Currently,  cable  operators  are  free  to  place  stations  wherever  they 
wish.  Many  public  television  operators  have  complained  that  they 
have  been  moved  to  unfavorable  slots  on  the  cable  system. 

A  number  of  compromises  have  been  suggested  for  both  of  these 
issues.  For  example,  must-carry  requirements  could  be  based  upon 
the  size  of  the  cable  system:  a  small  cable  system  (twelve  channels  or 
fewer)  might  have  no  must-carry  requirements,  a  midsize  system  (thir¬ 
teen  to  thirty-five  channels)  might  be  required  to  carry  no  more  than 
two  affiliates  of  each  network  or  public  television  stations,  and  very 
large  systems  might  be  required  to  carry  all  broadcast  signals  received 
in  the  cable  franchise  area.  However,  from  the  cable  operator’s  per¬ 
spective  an  important  policy  issue  is  involved — freedom  to  control 
what  is  placed  on  their  cable  system  and  where  it  is  placed.  On  the 
other  side  of  the  policy  coin  is  the  issue  of  content  and  conduit 
— should  a  group  that  controls  the  principal  conduit  or  pipeline  for 
programming  into  an  area  be  allowed  to  have  complete  control  over 
the  content  that  is  sent  through  the  pipeline?  Must-carry  and  chan¬ 
nel  placement  are  likely  to  be  decided  within  the  context  of  these 
larger  issues. 


Program  Competition 

As  specialized  cable  channels  have  proliferated,  public  television  has 
begun  to  experience  competition  for  programs  that  were  once  their 
exclusive  domain.  Cable  channels  such  as  The  Discovery  Channel, 
Arts  and  Entertainment,  and  The  Disney  Channel,  as  well  as  inde¬ 
pendent  UHF  stations  compete  for  some  of  the  programs  that  public 
television  would  like  to  carry.  This  is  more  relevant  in  some  content 
categories  than  others.  For  example,  competition  is  strong  in  nature 
programming,  drama  and  music  performance.  From  a  federal  policy 
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perspective  two  issues  are  involved.  On  the  one  hand,  it  is  irrelevant 
whether  public  television  succeeds  in  obtaining  these  programs  since 
very  little  federal  tax  money  is  involved.  These  programs  are  paid  for 
predominantly  by  station  members,  business  underwriters,  and  foun¬ 
dations.  On  the  other  hand,  many  of  these  programs  are  popular  and 
help  to  attract  citizens  to  public  television.  Were  there  a  severe  ero¬ 
sion  in  these  program  categories,  the  community  base  of  support  for 
public  television  stations  might  be  jeopardized. 

National  Productions 

In  the  past  few  years  there  have  been  relatively  few  major  national 
productions  created  by  public  television  or  independent  American 
producers  for  the  American  public.  The  fundamental  problem  is  lack 
of  funds.  A  secondary  issue  that  has  received  much  discussion  is  the 
structure  for  creating  national  productions.  In  the  1950s  and  1960s 
National  Educational  Television  was  a  national  production  center. 
The  Carnegie  Commission  recommended  that  two  national  produc¬ 
tion  centers  be  created,  but  this  was  not  implemented  in  the  Public 
Broadcasting  Act.  For  the  past  two  decades  most  national  produc¬ 
tions  have  been  undertaken  by  one  of  the  large  public  television  sta¬ 
tions,  a  consortium  of  stations,  an  independent  producer,  or  a  co- 
venture  between  a  station  and  an  independent  producer.  There  is 
much  discussion  about  possible  changes  in  this  system,  including 
giving  greater  control  over  national  productions  to  PBS.  Some  be¬ 
lieve  that  greater  central  control  over  national  productions  would  be 
more  efficient.  Others  argue  for  greater  decentralization,  fearing  that 
national  production  control  might  usurp  the  power  of  local  stations. 
Still  others  argue  that  the  problem  is  not  in  the  control  over  produc¬ 
tions  but  in  the  funding  available  for  productions. 

Overlapping  the  debate  about  national  productions  has  been  much 
discussion  about  allocating  funds  for  specific  categories  of  programs 
and  program  producers.  Independent  producers  want  greater  fund¬ 
ing  for  their  work  and  many  have  argued  that  there  is  insufficient 
programming  to  serve  the  needs  of  minority  audiences.  The  argu¬ 
ments  about  control  over  production  funds  are  often  quite  heated.22 


214  John  Carey 


The  Corporation  for  Public  Broadcasting 

CPB  has  been  a  focal  point  for  periodic  controversies  and  heated  de¬ 
bates  since  its  inception  in  1968.  During  the  early  1970s  CPB  pro¬ 
vided  the  turf  for  a  battle  between  the  White  House  and  public 
broadcasters.23  During  the  1980s  CPB  became  the  focus  for  a  strident 
debate  about  the  objectivity  of  public  television  programs  and  whether 
objectivity  could  be  measured.  Throughout  its  history  CPB  has  been 
criticized  for  the  way  it  allocates  funds.  As  a  result,  there  have  been 
periodic  calls  for  eliminating  CPB  or  restructuring  the  organization. 
Much  criticism  of  CPB  is  the  inevitable  result  of  its  role  as  the  dis¬ 
penser  of  federal  money.  For  every  ten  groups  that  seek  funds  for  a 
special  project,  at  least  nine  do  not  receive  funds.  Some  of  the  losers 
inevitably  feel  that  they  were  treated  unfairly.  In  addition,  there  has 
always  been  a  tension  between  the  power  of  local  stations  and  that  of 
national  organizations.  This  may  be  a  healthy  tension.  While  public 
broadcasting  has  been  rooted  in  the  local  stations,  there  is  a  need  for 
national  organizations  to  manage  the  interconnection  of  the  system, 
conduct  planning  and  research,  speak  for  the  stations  and  serve  as  an 
interface  to  the  federal  government.  CPB  serves  as  the  interface.  Were 
it  to  be  eliminated,  it  would  have  to  be  reinvented  in  some  form. 
Indeed,  the  second  Carnegie  Commission  called  for  the  elimination 
of  CPB  and  then  proposed  a  new  structure  which  had  the  essential 
features  of  CPB.24  Others  have  called  for  changes  in  CPB’s  administra¬ 
tion  of  funds  and  the  return  of  more  power  to  local  stations  in  select¬ 
ing  the  programs  that  would  receive  production  funding. 

CPB,  or  an  organization  like  it,  is  essential.  It  is  important  that  such 
an  organization  function  smoothly  and  efficiently.  Toward  this  end 
one  persistent  problem  associated  with  CPB  has  been  the  poor  quality 
of  some  CPB  board  members,  who  are  appointed  by  the  president  and 
confirmed  by  the  Senate.  The  board  is  supposed  to  act  as  a  heat  shield 
for  public  broadcasting  against  unwarranted  interference  by  the  fed¬ 
eral  government  in  broadcast  content  and  it  is  also  intended  to  set 
policy  for  CPB.  Under  both  Democratic  and  Republican  administra¬ 
tions  a  number  of  CPB  board  appointments  have  been  weak.  Rather 
than  serve  as  a  shield  for  public  broadcasting,  some  board  members 
have  added  heat. 

One  alternative  to  the  current  system  of  appointments  would  be  to 
have  a  board  that  consists  of  designated  representatives  from  major 
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agencies — chief  executive  officers  from  the  National  Science  Foun¬ 
dation,  Library  of  Congress,  National  Gallery  of  Art,  and  so  forth,  or  a 
combination  of  designated  representatives  and  presidential  ap¬ 
pointees.  It  may  be  unrealistic  to  believe  that  a  new  administration 
would  surrender  these  appointments  in  the  future.  However,  it  is  es¬ 
sential  to  stress  that  public  broadcasting  deserves  the  strongest  CPB 
board  that  the  administration  can  muster. 

New  Technologies 

Public  broadcasting  faces  two  significant  technology  issues  in  the 
near  term.  First,  the  PBS  satellite  interconnection  system  is  reaching 
the  end  of  its  useful  life.  A  new  system  must  be  put  in  place  by 
1991-92.  PBS  has  been  studying  alternatives  for  some  time  and  plans 
for  the  new  system  are  well  underway.  Proposed  authorizations  for 
public  broadcasting  in  1991-93  include  funds  for  the  new  system.  In 
this  sense  the  transition  to  a  new  satellite  system  appears  to  be  pro¬ 
ceeding  smoothly. 

Second,  important  changes  are  taking  place  in  the  distribution  and 
utilization  of  programming,  both  in  households  and  schools.  House¬ 
holds  can  access  video  programs  through  over-the-air  broadcast,  cable, 
or  VCR.  Schools  can  access  programs  through  these  distribution  chan¬ 
nels  as  well  as  ITFS  (a  microwave  transmission)  and  direct  satellite 
broadcast.  This  new  environment  of  multiple  distribution  paths  pro¬ 
vides  greater  capacity  and  flexibility  in  providing  services.  However, 
this  environment  is  evolving  rapidly,  and  it  is  important  that  public 
broadcasting  continue  to  research,  test,  and  adopt  the  most  appropri¬ 
ate  technologies  to  support  its  mission. 

Long-Term  and  Fundamental  Issues 

At  the  turn  of  the  century,  as  public  broadcasting  begins  to  plan  its 
third  interconnection  system  linking  stations  throughout  the  nation, 
the  choice  may  be  broadband  integrated  services  digital  network 
(B-ISDN)  rather  than  satellite.  Most  households  receiving  a  signal  from 
their  local  public  television  stations  will  receive  it  over  a  cable  (coax¬ 
ial  or  fiber  optic),  not  by  over-the-air  broadcast.  Some  programs  may 
be  interactive  and  many  will  undoubtedly  be  viewed  not  according  to 
a  broadcast  schedule  but  “on-demand”  via  a  videodisc  or  videocas- 
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sette.  It  is  also  likely  that  a  new  high-definition  television  standard 
will  be  functioning  throughout  the  United  States. 

The  precise  mix  of  program  delivery  systems  that  will  evolve  is 
unclear,  but  strong  winds  of  technological  change  are  swirling  about 
us.  Accompanying  these  technology  changes,  viewers  and  listeners 
may  experience  a  different  mix  of  program  suppliers.  No  one  knows 
how  the  competition  between  cable  and  broadcast  networks  will  un¬ 
fold  or  what  role  telephone  companies  may  have  in  providing  televi¬ 
sion  programs  to  households. 

In  an  environment  of  certain  change  but  uncertain  outcomes,  it  is 
important  for  public  broadcasting  to  monitor  technology  developments 
closely,  conduct  research  and  plan  alternative  courses  of  action.  Re¬ 
gardless  of  the  delivery  systems  or  commercial  suppliers  of  programs 
a  decade  from  now,  there  will  be  an  important  role  for  public  broad¬ 
casting.  However,  as  the  second  Carnegie  Commission  noted,25  “public 
broadcasting”  is  likely  to  become  “public  telecommunications.”  Pub¬ 
lic  broadcasters  will  use  a  variety  of  electronic  communication  sys¬ 
tems  to  deliver  services  to  citizens.  This  shift  has  already  occurred 
throughout  much  of  the  system,  although  the  shift  is  subtle.  While 
over-the-air  broadcast  is  still  the  dominant  mode  of  delivery  through¬ 
out  the  public  broadcasting  system,  the  mix  of  telecommunication 
delivery  systems  will  become  more  apparent  over  the  next  decade. 
New  federal  policies  will  have  to  recognize  and  accommodate  such 
changes. 

Future  Need  for  Public  Broadcasting 

The  principal  need  for  public  broadcasting  in  the  decade  ahead  is 
the  same  as  the  need  addressed  in  the  Public  Broadcasting  Act  of 
1967:  to  bring  education  services,  broadly  defined,  to  all  citizens. 
The  intensity  and  scope  of  the  need,  however,  is  greater  than  it  was  in 
1967.  This  relates  to  trends  in  education  as  well  as  trends  in  the 
economy.  First,  more  adults  over  age  twenty-four  are  pursuing  higher 
education  degrees.  In  1970  28  percent  of  all  students  pursuing  a  higher 
education  degree  were  twenty-four  years  old  or  older;  the  U.S.  De¬ 
partment  of  Education  projects  that  49  percent  of  all  students  pursu¬ 
ing  a  higher  education  degree  in  1992  will  be  twenty-four  years  old 
or  older.25  Many  of  these  older  students  are  working  full  or  part  time. 
Broadcast  or  videocassette  telecourses  meet  a  need  for  convenient 
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access  to  courses.  Telecourses  cannot  replace  traditional  campus  in¬ 
struction,  but  they  can  serve  as  one  component  in  a  mix  of  on-campus 
and  off-campus  courses  offered  by  a  college  to  students,  particularly 
older  students. 

Second,  as  the  number  of  working,  single-parent  households  and 
two-income  households  grow,27  there  will  be  an  associated  need  for 
more  preschool  education.  This  need  parallels  the  general  problem 
of  day-care  for  the  children  of  working  parents.  Excellent  telecom¬ 
munications  materials  can  complement  preschool  instruction  in  day¬ 
care  centers. 

Third,  there  is  a  large  demand  for  in-service  professional  training 
and  continuing  adult  education.28  Educational  telecommunications 
materials  are  an  important  component  in  meeting  these  needs.  More 
generally,  there  is  a  broadly  recognized  need  to  improve  the  quality 
of  American  education.  It  would  be  folly  to  believe  that  public  broad¬ 
casting  can  serve  as  a  magic  bullet  to  transform  the  quality  of  Ameri¬ 
can  education,  but  it  is  a  powerful  tool  that  can  be  put  to  work  inside 
and  outside  the  classroom. 

All  of  these  needs  have  economic  as  well  as  social  components.  In 
helping  to  meet  the  need  public  broadcasting  can  enhance  the  capa¬ 
bilities  of  the  American  work  force  as  well  as  of  individuals.  Equally 
compelling,  the  United  States  is  steadily  moving  into  an  information 
age  and  an  information  economy.  More  of  our  products  and  services 
are  based  upon  information  and  high  technology.  To  support  this  econ¬ 
omy  we  require  a  highly  educated  work  force.  In  1940  approximately 
5  percent  of  the  U.S.  work  force  had  a  college  degree;  by  1967  the 
percentage  had  doubled  to  approximately  10  percent  and  by  1987  it 
had  doubled  again.29  A  strong  U.S.  economy  in  the  next  decade  may 
require  a  work  force  in  which  half  of  all  workers  hold  a  college  de¬ 
gree.  The  development  of  such  a  work  force  will  require  a  very  large 
education  effort.  The  public  broadcasting  system  can  be  an  impor¬ 
tant  part  of  this  effort.  Public  broadcasting  can  bring  expertise  in 
creating  education  materials,  a  nationwide  delivery  system  and  strong 
existing  relations  with  local  schools  and  colleges. 

In  addition  to  education  there  will  continue  to  be  needs  for  cul¬ 
tural  and  public  affairs  programs  that  are  not  “commercially  viable,” 
for  programs  that  serve  minority  audiences,  and  for  innovation  in 
programming.  All  of  these  areas  falls  within  the  mandate  of  the  Pub¬ 
lic  Broadcasting  Act.  Finally,  public  broadcasting’s  mandate  includes 
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providing  access  to  information  for  all  citizens.  This  role  is  likely  to 
grow  in  the  future  as  more  and  more  commercial  programming  be¬ 
comes  available  only  through  cable  television.  Those  who  cannot  af¬ 
ford  cable  television  or  who  live  in  areas  that  will  never  be  served  by 
cable  because  it  is  not  profitable  will  rely  more  heavily  on  public 
television  to  provide  them  with  information  that  is  readily  available 
to  citizens  with  cable  television. 


Long-Term  Funding 

There  have  been  many  proposals  for  solving  the  long-term  funding 
needs  of  public  broadcasting.  The  Wagner-Hatfield  Amendment  to 
the  Communication  Act  of  1934  would  have  allowed  public  broad¬ 
casters  to  sell  air  time  to  commercial  groups,  but  the  amendment  was 
defeated.  The  Carnegie  Commission  in  the  mid-1960s  proposed  an 
excise  tax  on  the  sale  of  new  television  sets,  but  Congress  failed  to 
adopt  this  recommendation  in  the  Public  Broadcasting  Act  of  1967. 
The  Ford  Foundation  and  others30  have  suggested  that  public  broad¬ 
casting  be  financed  in  part  from  a  royalty  on  domestic  communica¬ 
tion  satellite  revenue.  In  this  volume  Henry  Geller  argues  for  a  spec¬ 
trum  use  fee.  The  second  Carnegie  Commission  in  the  late  1970s 
made  a  similar  recommendation. 

Public  broadcasting  examined  the  issue  of  alternative  financing  in 
a  formal  way  during  the  early  1980s.  In  1981  Congress  reduced  the 
funding  for  public  broadcasting  and  authorized  the  Temporary  Com¬ 
mission  on  Alternative  Financing  to  look  for  realistic  alternatives. 
The  commission  examined  many  options,  including  commercials  on 
public  broadcasting,  but  concluded  that  there  was  no  alternative  to 
federal  financing.  The  option  of  becoming  more  commercial  was  pur¬ 
sued  by  National  Public  Radio  in  1982,  but  this  contributed  to  a 
financial  crisis  for  NPR  rather  than  solve  its  funding  needs.  Since  then, 
public  radio  and  television  have  adopted  policies  of  “enhanced 
underwriting,” — underwriting  announcements  at  the  beginning  or 
end  of  programs  which  provide  qualitative  descriptions  about  the 
underwriter.  During  this  period  revenue  from  underwriting  has  in¬ 
creased,  but  it  has  not  solved  the  long-term  funding  problem. 

Some  of  the  proposals  described  above  could,  if  adopted,  yield 
significant  revenue.  The  Geller  proposal,  for  example,  would  treat 
broadcast  spectrum  as  public  property  to  be  leased  to  commercial 
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Table  12  Projected  Revenue  from  Spectrum  Usage  Fees 
(based  upon  1987  gross  advertising  revenue,  in  millions  of 
dollars) 


Source 

1  Percent 

2  Percent 

3  Percent 

4  Percent 

5  Percent 

Radio 

74 

148 

222 

296 

370 

Television 

233 

466 

699 

932 

1,165 

Source:  Greystone  Communications. 


broadcasters.  Licensees  would  pay  a  fee,  based  upon  a  percentage  of 
gross  revenue  for  use  of  the  spectrum.  In  return  they  would  be  freed 
from  “public  trustee”  obligations  and  could  pursue  commercial  in¬ 
terests  unencumbered  by  public  interest  obligations.  Significant  rev¬ 
enue  would  be  generated  if  spectrum  leasing  charges  were  based  upon 
gross  advertising  revenue  for  radio  and  television  (see  table  12).  It 
may  be  difficult,  however,  to  extract  revenue  from  commercial  broad¬ 
casters  who  currently  are  not  paying  a  spectrum  use  fee  and  who  do 
not  appear  too  harshly  encumbered  by  their  current  “public  trustee” 
obligations. 

Unless  a  major,  alternative  source  of  revenue  is  forthcoming,  pub¬ 
lic  broadcasting  will  continue  to  require  substantial  support  from  the 
federal  government.  The  question  then  arises,  what  level  of  funding 
is  required? 

Conclusions 

One  way  to  assess  federal  funding  levels  for  public  broadcasting  is  by 
a  comparison  with  national  funding  for  public  broadcasting  in  other 
countries.  Earlier,  it  was  noted  that  estimated  federal  funding  for  U.S. 
public  broadcasting  in  1990  represents  $1.08  per  citizen.  This  fund¬ 
ing  level  is  an  increase  from  $1.00  per  citizen  in  1987.  Per  capita 
contributions  to  public  broadcasting  through  direct  appropriation 
and/or  receiver  license  fees  by  national  governments  in  Britain,  Can¬ 
ada  and  Japan  were  far  higher  than  in  the  United  States  (see  table  13). 

Why  is  U.S.  federal  funding  for  public  broadcasting  lower  than  in 
these  other  countries?  The  answer  relates,  in  part,  to  historical  fac¬ 
tors  such  as  the  baseline  funding  level  set  by  the  Public  Broadcasting 
Act  of  1967.  The  Public  Broadcasting  Act  of  1967  was  intended  to 
establish  a  start-up  level  of  federal  funding,  not  a  funding  baseline 
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Table  13  National  Government  Contributions  to  Public  Broadcasting 
in  Selected  Countries,  1987 


Country 

Amount  per  Citizen 
(in  U.S.  dollars) 

United  States 

$1.00 

Canada 

$22.37 

Japan 

$14.65 

United  Kingdom 

$27.04 

Source:  Corporation  for  Public  Broadcasting. 


for  long-term  operations.  However,  it  became  a  de  facto  baseline  from 
which  year-to-year  funding  modifications  were  made. 

In  addition,  U.S.  funding  for  public  broadcasting  relates  to  the  per¬ 
ceptions  of  federal  policymakers  about  public  broadcasting.  Some 
policymakers  perceive  public  broadcasting  to  be  an  arts  channel  for 
the  elite  and  therefore  not  worthy  of  any  federal  support.  The  data 
presented  in  this  paper  do  not  support  such  a  conclusion,  but  the 
perception  exists  nonetheless.  Other  policymakers  see  public  broad¬ 
casting  as  a  valuable  source  for  education,  information,  and  perform¬ 
ing  arts  programs  but  not  as  an  essential  resource.  They  support  fed¬ 
eral  funding  for  public  broadcasting  more  or  less  at  its  current  level. 
A  third  perspective,  supported  in  this  paper,  views  public  broadcast¬ 
ing  as  a  vital  component  in  the  telecommunication  infrastructure  for 
the  nation:  a  system  with  hundreds  of  television  and  radio  stations 
throughout  the  United  States,  linked  by  satellite,  and  supplemented 
by  a  broad  range  of  alternative  delivery  systems.  It  produces  and  de¬ 
livers  essential  education  services  along  with  information  and  cul¬ 
tural  content  that  enrich  the  nation.  At  the  same  time,  public  broad¬ 
casting  is  struggling  financially  and  has  far  more  potential  for  meeting 
the  needs  of  citizens  than  has  been  realized  to  date.  From  this  per¬ 
spective  current  federal  funding  levels  are  inadequate,  particularly 
for  content  that  can  be  distributed  by  public  broadcasting’s  nation¬ 
wide  telecommunications  infrastructure. 

To  meet  the  needs  outlined  here,  particularly  those  in  education,  a 
more  appropriate  federal  funding  level  would  be  $10  for  each  citizen. 
Such  a  funding  level  presupposes  a  strong  federal  policy  in  support 
of  education  and  a  commitment  to  educational  telecommunications 
as  an  important  component  in  such  a  policy.  Half  of  this  proposed 
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appropriation,  $5  per  citizen,  might  be  set  aside  in  a  special  fund  for 
educational  telecommunication  services.  Public  broadcasters  and 
other  appropriate  groups  —  universities,  school  systems,  and  inde¬ 
pendent  production  groups— would  apply  for  grants  from  this  fund. 
It  would  support  the  creation  of  high-quality  education  materials, 
delivered  through  a  variety  of  telecommunication  channels,  to  ad¬ 
dress  needs  in  preschool  education,  K-12  instruction,  higher  educa¬ 
tion,  and  continuing  adult  education.  It  would  also  support  the  cre¬ 
ation  of  training  materials  to  help  revitalize  the  American  work  force 
and  prepare  U.S.  workers  to  compete  in  a  high-technology,  informa¬ 
tion  economy. 

The  other  $5  per  citizen  could  support  public  broadcasting  directly. 
This  would  renew  aging  facilities  at  public  broadcasting  stations,  fund 
a  new  satellite  interconnection  system,  provide  a  broad  range  of  major 
national  productions  as  well  as  enhanced  local  programming,  sup¬ 
port  planning  and  research  activities,  and  expand  the  development 
of  new  telecommunication  services.  It  would  revitalize  the  public 
broadcasting  system  and  recognize  through  federal  policy  that  in  the 
emerging  information  age,  a  strong  public  telecommunications  infra¬ 
structure  is  essential. 

Unfortunately,  the  most  likely  federal  action  for  public  broadcast¬ 
ing  in  the  near  term  is  no  action  at  all.  In  another  assessment  of 
public  broadcasting,  John  Witherspoon  and  Roselle  Kovitz  argue  that 
public  broadcasting  may  need  another  Sputnik,  a  dramatic  and  bold 
action  by  a  major  competitor-nation  which  shakes  the  federal  govern¬ 
ment  into  action.31  Sputnik  led  to  the  National  Defense  Education 
Act  of  1958  which  funded  media-based  instruction  in  science,  for¬ 
eign  languages  and  mathematics. 

Barring  a  Sputnik,  public  broadcasting  needs  political  “cham¬ 
pions,” — leaders  in  the  legislative  and  executive  branches  who  will 
fight  for  educational  broadcasting.  In  the  past  public  broadcasting 
has  had  several  champions,  including  Senators  John  Pastore,  Warren 
Magnuson,  and  Barry  Goldwater.  John  Pastore  thundered  that  public 
broadcasting  was  a  “national  treasure”  and  fought  long  in  its  cause. 
Tough  champions  are  needed  again. 


Cable  Television:  Promoting  a 
Competitive  Industry  Structure 
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Cable  television  began  as  “community  antenna  television’’  or  CATV. 
As  the  name  implies,  early  cable  systems  developed  in  response  to 
demands  for  improved  television  service  in  areas  where  factors  of 
terrain  or  distance  from  transmitter  sites  prevented  adequate  off-air 
reception.  Today,  half  of  the  television  households  in  the  United  States 
receive  their  television  by  way  of  cable  systems.  The  percentage  of 
households  with  cable  will  approach  55  percent  by  1990. 

One  of  the  earliest  CATV  systems  was  constructed  by  the  part-owner 
of  a  local  appliance  store  who  was  interested  in  stimulating  sales  of 
television  sets.  The  system  consisted  of  a  large  antenna  on  a  nearby 
mountaintop  with  cable  strung  from  tree  to  tree.  It  provided  three 
television  signals  to  727  subscribers  in  a  small  Pennsylvania  town. 
Today  most  cable  television  service  is  provided  by  large  multiple  sys¬ 
tems  operators  (MSOs).  Systems  involve  complex  electronics  and,  in 
the  not  too  distant  future,  will  undoubtedly  employ  fiber  optic  tech¬ 
nology.  Cable  systems  deliver  dozens  of  program  services  with  sig¬ 
nals  fed  by  satellite  and  microwave,  including  an  increasing  number 
which  are  available  exclusively  over  cable.  Systems  in  large  cities 
such  as  San  Diego  and  San  Antonio  have  several  hundred  thousand 
subscribers. 

The  rapid  growth  of  cable-delivered  television  service  has  caused 
at  least  one  federal  policymaker  to  suggest  recently  that  cable  might 
supplant  over-the-air  broadcasting  and  thereby  free  up  valuable  spec¬ 
trum  for  other  important  uses.1  One  does  not  have  to  share  this  radi¬ 
cal  view  of  television’s  future  to  see  that  cable  has  evolved  from  its 
modest  beginnings  to  become  a  very  important  industry. 

Each  decade  of  cable’s  forty-year  life  has  been  dominated  by  an 
overriding  policy  issue.  During  the  1950s  CATV  was  seen  as  a  means 
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to  stimulate  the  growth  of  television.  Despite  some  early  concern  about 
the  negative  impact  of  cable  on  over-the-air  broadcasting,  the  Federal 
Communications  Commission  determined  that  CATV  did  not  pose  an 
economic  threat. 

In  the  1960s  the  perception  of  cable  changed.  The  FCC  determined 
that  cable  growth  might  harm  local  broadcast  stations  and  imposed  a 
series  of  regulations  designed  to  protect  over-the-air  television.  For 
example,  in  1965  the  commission  imposed  a  “freeze”  on  the  number 
of  distant  television  signals  which  cable  could  bring  into  a  local  mar¬ 
ket.  The  freeze  was  followed  by  complex  rules  governing  signal  car¬ 
riage  and  program  exclusivity  which  served  primarily  to  protect  the 
interests  of  broadcasters  and  program  suppliers.  These  rules  were 
based  on  an  agreement  among  the  cable  industry,  broadcasters,  and 
program  suppliers  which  was  brokered  by  the  White  House  and  con¬ 
sented  to  by  the  Congress. 

By  the  mid-1970s  the  FCC,  under  pressure  from  Congress  and  the 
courts,  began  to  loosen  regulation  substantially.  By  the  end  of  the 
decade  the  commission  had  eliminated  its  restrictions  on  distant  sig¬ 
nals  and  on  pay  cable  programming.  Cable  was  considered  a  promis¬ 
ing  medium  to  enhance  and  expand  viewing  choices,  especially 
through  programming  aimed  at  more  narrowly  defined  audiences. 
Federal  deregulation  was  facilitated  by  legislation  enacted  in  1976 
which  resolved  the  cable  industry’s  long-standing  copyright  problems.2 

In  the  1980s  the  policy  debate  has  centered  on  economic  regula¬ 
tion.  Faced  with  declining  growth  in  pay  cable  revenues,  the  cable 
industry  decided  to  push  for  deregulation  of  the  rates  for  basic  ser¬ 
vice.  Cities  foresaw  the  political  problems  which  would  result  from 
constant  pressure  from  cable  operators  for  rate  increases.  The  two 
sides  reached  a  compromise  which  became  the  basis  for  the  Cable 
Communications  Policy  Act  of  1984  (“1984  Cable  Act”).  This  law 
provided  for  the  elimination  of  rate  regulation  for  most  of  the  cable 
industry  and  reduced  federal  and  local  regulatory  power.  Thus,  cable 
television  became  the  one  major  sector  of  the  telecommunications 
industry  in  which  Congress  has  removed  substantial  regulatory  au¬ 
thority  from  federal,  state,  and  local  regulators. 

In  addition  regulatory  authority  has  been  curtailed,  or  at  least  called 
into  question,  by  a  series  of  court  decisions  which  have  afforded  First 
Amendment  protection  to  cable  operators.3  In  essence  these  deci¬ 
sions  recognize  a  cable  operator’s  right  to  freedom  of  speech  and  sug- 
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gest  that  government  regulation  must  be  narrowly  drawn  where  that 
right  is  affected.4  While  this  area  of  law  will  remain  unsettled  in  the 
absence  of  a  definitive  Supreme  Court  decision,  lower  courts  have 
cast  substantial  doubt  on  the  regulatory  authority  which  is  contem¬ 
plated  by  the  1984  Cable  Act. 

As  might  be  expected,  cable  deregulation  has  produced  a  back¬ 
lash.  There  is  growing  concern  about  the  rate  increases  which  have 
taken  place  since  deregulation  took  effect  in  January  1986.  One  sur¬ 
vey  showed  that,  in  the  period  from  January  to  July  1987  alone,  cable 
rates  increased  by  24  percent.5  The  cable  industry  has  argued  that 
the  average  rate  increase  since  deregulation  has  been  far  less.  The 
industry  has  also  argued  that  increases  are  justified  because  rates 
were  held  artificially  low  by  regulation  and  because,  in  many  cases, 
the  companies  are  offering  additional  services.6  Concern  over  the  ex¬ 
tent  of  the  rate  increases  and  the  accuracy  of  the  various  studies  or 
surveys  has  prompted  the  House  Telecommunications  and  Finance 
Subcommittee  to  request  an  investigation  by  the  General  Accounting 
Office. 

In  addition  to  consumer  concerns  cities  and  other  franchising  au¬ 
thorities  are  concerned  that  their  power  to  control  cable  practices  is 
being  eroded  by  court  decisions  stemming  from  challenges  by  cable 
operators.  Cities  are  especially  troubled  about  challenges  to  their  au¬ 
thority  under  the  1984  Cable  Act  to  issue  franchises  and  about  the 
prospects  of  being  held  liable  for  damages  by  cable  operators  who  are 
denied  franchises. 

Broadcasters  are  concerned  about  elimination  of  the  FCC’s  “must- 
carry”  rules  under  which  cable  operators  were  required  to  carry  local 
broadcast  stations  and  about  cable’s  favorable  treatment  under  copy¬ 
right  laws.  Under  the  must-carry  rules  broadcasters  were  assured  of 
free  carriage  and  of  carriage  on  the  same  channel  on  which  they  broad¬ 
cast  over  the  air.  In  the  absence  of  these  rules  broadcasters  are  con¬ 
cerned  that  cable  operators  may  ultimately  charge  them  for  carriage, 
reposition  their  signals,  and  perhaps  drop  them  altogether. 

Copyright  laws  give  cable  companies  additional  bargaining  power 
in  dealing  with  local  broadcasters.  The  compulsory  license  gives  a 
cable  operator  the  right  to  carry  local  broadcast  signals  without  the 
consent  of  the  broadcaster.  The  FCC’s  recent  decision  to  reimpose  rules 
protecting  exclusive  program  arrangements  entered  into  by  broad¬ 
casters  and  program  distributors  (so-called  “syndicated  exclusivity” 
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rules)  should  help  to  rectify  this  power  imbalance.7 

The  backlash  from  cable  deregulation  which  has  resulted  from  con¬ 
cern  about  cable’s  market  power  and  resulting  harms  for  subscribers, 
suppliers,  and  potential  competitors  will  undoubtedly  spill  over  into 
the  1990s.  One  way  to  deal  with  the  problem  of  cable’s  market  power 
is  to  reimpose  economic  regulation.  Economic  regulation,  however, 
has  proved  to  have  many  infirmities.  Moreover,  attempts  to  reimpose 
regulation  may  well  be  limited  as  constitutional  doctrine  for  cable 
evolves  in  the  courts. 

A  better  solution  is  to  encourage  competition.  Public  policymakers 
should  do  everything  they  can  to  remove  barriers  that  prevent  other 
firms  from  competing  with  the  cable  industry.  They  cannot  eliminate 
barriers  entirely  because  of  cable’s  economies  of  scale.  However,  bar¬ 
riers  that  can  be  eliminated  should  be  eliminated.  In  addition,  poli¬ 
cymakers  should  employ  structural  regulation  to  deal  with  cable’s 
market  power.8 

Therefore,  in  looking  ahead  to  the  1990s  it  appears  that  the  major 
public  policy  issues  surrounding  cable  television  will  relate  to  in¬ 
dustry  structure  and  competition.  They  include: 

-Concentration  of  control 

-Vertical  integration  into  program  services,  networks,  and  distribu¬ 
tion  systems 

-Cross-ownership  with  other  media 

-Role  of  telephone  companies  in  offering  broadband  entertainment 
services 

-Control  of  conduit  and  content 

-Direct  competition  from  other  multichannel  services  (competing 
cable  operators.  Satellite  Master  Antenna  Television  [SMATV], 
Multichannel  Multipoint  Distribution  Service  [MMDS]  and  Direct 
Broadcasting  Service  [DBS])  and  barriers  to  entry. 

Proper  resolution  of  these  issues  is  vital  to  the  continuing  develop¬ 
ment  of  a  broadband-based  television  system  in  the  United  States, 
especially  as  more  and  more  viewers  come  to  rely  on  cable  television 
for  information  and  entertainment.  In  some  cases  problems  like  con¬ 
centration  of  control  and  denial  of  programming  to  competitive  dis¬ 
tributors  have  arisen  or  become  more  severe  since  the  passage  of  the 
1984  Cable  Act.  In  other  instances  Congress  chose  to  avoid  confront¬ 
ing  the  issues  or,  in  the  case  of  bars  on  entry  by  broadcasters  and 
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telephone  companies,  may  have  simply  made  the  wrong  decision.9 
Moreover,  problems  related  to  cable’s  market  power  have  been  han¬ 
dled  on  an  ad  hoc  basis,  if  at  all,  by  the  FCC  and  other  federal  agen¬ 
cies.10 

The  issues  of  industry  structure  and  competition  are  ripe  for  con¬ 
sideration  as  the  cable  industry  matures.  This  essay  identifies  these 
problems,  their  implications  for  the  viewing  public,  and  some  poli¬ 
cies  for  dealing  with  these  problems.  The  analysis  is  based  on  the 
premise  that  the  public  is  best  served  by  a  cable  television  infrastruc¬ 
ture  which  supports  the  widest  availability  of  services,  the  maximum 
number  of  viewers,  the  maximum  number  of  program  choices,  and 
the  greatest  diversity  of  viewpoints.  This  essay  also  touches  briefly 
on  a  number  of  other  specific  policy  issues  surrounding  cable,  in¬ 
cluding  must-carry,  the  compulsory  license/copyright  and  the  fed¬ 
eral/state  issues  surrounding  cable  operators’  participation  in  voice 
and  data  markets,  and  discusses  briefly  debates  concerning  cable 
television’s  First  Amendment  status.11 

The  Cable  Industry  Today 

There  are  8,000  operating  cable  systems  in  the  United  States  today, 
with  a  number  of  additional  systems  franchised  but  not  constructed.12 
There  are  approximately  forty-five  million  cable  subscribers  in  the 
country,  and  cable  systems  pass  roughly  seventy-five  million  homes 
or  85  percent  of  total  television  households.  Texas  has  the  largest 
number  of  cable  systems  (552),  while  California  has  the  most  sub¬ 
scribers  (4.2  million).  Palm  Springs,  California,  has  the  highest  cable 
penetration  of  any  city  with  93  percent  of  all  television  homes  sub¬ 
scribing  to  cable. 

The  largest  cable  system  (Cox  Cable  in  San  Diego)  has  279,000  sub¬ 
scribers,  while  some  systems  have  fewer  than  100.  Tele-Communi¬ 
cations  Incorporated  (TCI)  is  the  largest  multiple  system  operator  with 
11.4  million  subscribers,  more  than  twice  the  number  of  subscribers 
of  the  second  largest  MSO  (American  Television  &  Communications 
with  4.5  million  subscribers).  While  there  are  100  MSOs  with  at  least 
28,000  subscribers,  the  five  largest  MSOs  together  account  for  nearly 
50  percent  of  all  cable  subscribers  up  from  33  percent  just  four  years 
ago. 

About  80  percent  of  cable  subscribers  subscribe  to  one  or  more  pay 
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Table  1  History  of  Cable  TV  Growth 


Year 

Number  of  Systems 

Total  Subscribers 

Penetration 

(percentage) 

1952 

70 

14,000 

— 

1955 

400 

150,000 

0.5 

1960 

640 

650,000 

1.4 

1965 

1,325 

1.2  million 

2.3 

1970 

2,500 

4.5  million 

7.5 

1975 

3,366 

9.1  million 

13.2 

1980 

4,225 

17.6  million 

22.6 

1985 

6,600 

42.2  million 

46.2 

1988 

8,000 

45.0  million 

51.1 

Source:  Based  on  Cable  Television:  Promise  Versus  Regulatory  Performance,  tables 
1  and  2;  Media  Business  News,  July  11,  1988,  p.  3;  NTIA  Study,  p.  10. 


cable  services.  The  largest  pay  cable  services  —  HBO  and  Showtime 
—  are  owned  by  Time,  Inc.,  and  Viacom,  respectively,  both  of  which 
own  large  MSOs. 

Almost  32  percent  of  all  cable  systems  have  ties  with  broadcast 
interests,  over  20  percent  with  program  producers  and  approximately 
18  percent  with  newspapers.  The  nineteenth  largest  MSO  (Centel  Com¬ 
munications)  is  owned  by  the  third  largest  independent  telephone 
company  (Centel).  Many  cable  MSOs  have  multiple  cross-ownership 
ties. 

The  growth  of  cable  has  spawned  numerous  program  services,  some 


Table  2  History  of  Cable  TV  Revenues 


Year 

Total  Revenue 

(millions  of  dollars)  Basic  Cable 

Pay  Cable  Revenue 
(millions  of  dollars)  Pay/Basic  Ratio 

1955 

20 

15 

— 

— 

1960 

50 

45 

- 

— 

1965 

95 

90 

— 

— 

1970 

345 

337 

— 

— 

1975 

804 

764 

29 

.03 

1980 

2,603 

1,649 

785 

.47 

1985 

9,305 

4,353 

3,787 

.86 

1987 

11,407 

6,608 

4,098 

.62 

Source:  Shooshan  &  Jackson,  Inc.;  1988  Cable  TV  Investor,  Paul  Kagan  Associates, 
Carmel,  Calif. 
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Table  3  Largest  Cable  MSOs  (consolidated  interests) 


Company 

Subscribers 

Percentage  Total  Subscribers 

Telecommunications  Inc. 

11,491,765* 

25.21 

American  Television 
and  Communications 

4,540,000 

10.61 

Continental  Cablevision 

2,332,219 

5.22 

Comcast  Cable 
Communications 

2,089,650* 

4.67 

Cox  Cable 

Communications 

1,438,057 

3.22 

Warner  Cable 
Communications 

1,424,364 

3.19 

Newhouse  Broadcasting 

1,074,799 

2.40 

Viacom  Cablevision 

1,068,400 

2.39 

Cablevision  Systems 

1,035,429 

2.32 

Jones  Intercable 

990,041 

2.21 

Total 

27,484,725 

61.49 

“Next  10” 

6,545,644 

14.64 

Source:  MPAA,  May  11,  1988. 

Note:  Figures  are  very  close  to  those  contained  in  NTIA  Study,  Attachment  2,  p.  6. 
‘Includes  50  percent  of  Storer  Communications  subscribers. 


of  which  are  largely  duplicative  of  traditional  programming  (the 
“superstations,”  USA  Network,  Arts  and  Entertainment,  and  CBN)  and 
others  which  are  truly  innovative  (CNN,  C/SPAN,  Nickelodeon,  and 
ESPN).  Cable  television  undeniably  offers  subscribers  a  varied  array 
of  entertainment  and  information  options.13  (See  tables  1,  2  and  3.) 

Industry  revenues  are  expected  to  be  $11.4  billion  by  the  end  of 
1988.  This  is  an  increase  from  just  $2.6  billion  at  the  end  of  1980. 

Dealing  with  Cable’s  Market  Power 

In  almost  every  community  the  cable  television  system  is  a  monop¬ 
oly.  Despite  the  fact  that  the  1984  Cable  Act  authorizes  franchising 
authorities  to  award  more  than  one  franchise,  there  are  very  few  in¬ 
stances  of  direct  competition  between  cable  companies.  In  this  re¬ 
spect  cable  systems  differ  substantially  from  all  other  video  program- 
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ming  distributors.  Nearly  every  community  is  served  by  more  than 
one  television  station,  movie  theater  and  videocassette  rental  store. 

The  cable  market  is  also  not  contestable.  A  contestable  market  al¬ 
lows  “hit-and-run”  competition  where  competitors  can  rapidly  enter 
the  market  to  exploit  short-run  opportunities  for  profit.  They  can  then 
exit  costlessly  if  the  incumbent  firm  meets  the  competition.14  Con¬ 
struction  of  a  cable  system  requires  substantial  irreversible  invest¬ 
ment,  making  entry  and  exit  very  costly. 

The  monopoly  on  cable  distribution  (output  market)  gives  each 
cable  system  a  monopsony  in  the  market  for  programming  services 
(input  market).  The  cable  operator  completely  controls  cable  services 
carried  on  its  system.  It  offers  programmers  the  only  outlet  for  cable 
distribution  in  a  community.  Elimination  of  the  must-carry  rules  ex¬ 
tends  this  monopsony  power  to  local  broadcast  programming.  Even 
for  leased  channels  mandated  by  the  1984  Cable  Act,  the  cable  opera¬ 
tor  controls  the  rates,  terms,  and  conditions  of  access.15 

This  is  not  to  say  that  cable  systems  monopolize  the  distribution  of 
all  video  programming.  Many  other  distributors  offer  programming 
that  competes  with  cable  services.  Such  competition  naturally  limits 
the  market  power  of  cable  systems.  However,  to  the  extent  that  cable 
services  differ  substantially  from  those  distributed  by  other  media, 
cable  systems  retain  significant  market  power. 

For  example,  cable  television  systems  rebroadcast  the  signals  of 
local  television  stations.  While  viewers  can  receive  the  signals  over- 
the-air  instead  of  over  cable,  they  may  have  to  install  an  outside  an¬ 
tenna  to  get  adequate  reception  over-the-air.  Even  with  an  outside 
antenna,  reception  over-the-air  may  be  inferior  to  cable  reception. 

Cable  systems  also  distribute  programming  from  superstations  and 
cable  networks.  Much  of  this  programming,  especially  sports  cover¬ 
age,  is  not  available  except  over  cable  in  each  local  market.  Cable 
programming  services  can  also  be  differentiated  from  broadcast  pro¬ 
gramming  by  the  greater  variety  which  results  from  the  cable  opera¬ 
tor’s  ability  to  program  multiple  channels.16 

Cable  systems  distribute  pay  cable  services,  which  primarily  pro¬ 
vide  recent  movies.  These  services  fill  a  valuable  niche  between  dis¬ 
tribution  by  videocassettes  and  broadcast  television.1  For  frequent 
movie  viewers  who  want  to  see  recent  movies,  neither  videocassettes 
nor  broadcast  television  may  be  an  effective  substitute  for  cable.  More¬ 
over,  as  pay  cable  services  add  more  original  programming,  videocas- 
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settes  and  broadcast  television  become  harder  to  substitute. 

Seen  from  the  perspective  of  the  program  suppliers,  the  problem  is 
much  the  same.  While  movie  producers  have  many  alternative  ways 
to  reach  some  consumers,  the  local  cable  system  has  absolute  control 
over  the  access  of  producers  to  an  important  market  segment — the 
cable  subscribers.18 

In  summary,  competitors  offer  many  attractive  viewing  alternatives, 
but  they  do  not  offer  the  same  services  that  cable  does.  As  a  result, 
these  competitors  are  not  providing  close  enough  substitutes  for  cable 
services  to  limit  cable’s  market  power  effectively. 

Measuring  Cable’s  Market  Power 

The  preceding  analysis  depends  on  assumptions  made  about  the  de¬ 
gree  of  competition  with  cable  systems  provided  by  various  other 
video  program  distributors.  For  the  most  part  the  debate  over  cable’s 
market  power  has  been  cast  in  these  terms.  Cable  interests  point  to 
alternative  programming  and  argue  about  how  competitive  their  mar¬ 
kets  are.  Cable’s  adversaries  argue  that  cable’s  services  are  highly  dif¬ 
ferentiated  from  competitive  alternatives.  The  problem  with  this  ap¬ 
proach  is  that  there  is  no  fixed  standard  to  define  how  close  the 
competitive  substitutes  must  be  in  order  to  provide  workable  compe¬ 
tition.  Thus,  conclusions  tend  to  be  extremely  subjective. 

Moreover,  the  appropriate  standards  for  workable  competition  are 
changing  dramatically  with  time.  The  first  cable  television  systems 
were  marginal  enterprises,  except  in  remote  areas  where  broadcast 
reception  was  poor.  In  other  areas  over-the-air  broadcasting  provided 
ample  competition.  Any  greater  level  of  competition  could  have  pre¬ 
vented  cable  from  being  viable  at  all. 

At  present  cable  is  a  mature  and  unquestionably  viable  industry. 
Cable  television  service  is  established  and  popular.  The  dangers  now 
are  that  cable  systems  will  earn  excessive  monopoly  profits  by  charg¬ 
ing  too  much  to  viewers  and  excessive  monopsony  profits  by  squeez¬ 
ing  programmers.  The  latter  harms  viewers  by  diminishing  the  sup¬ 
ply  of  quality  programming.  With  cable  now  well-entrenched  and 
continuing  to  grow,  competition  must  be  far  more  intense  than  it  was 
in  the  past  if  these  dangers  are  to  be  avoided  and  if  satisfactory  mar¬ 
ket  performance  is  to  be  assured.19 
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A  More  Objective  Standard 

There  is  a  much  more  objective  standard  which  can  be  used  to  deter¬ 
mine  the  degree  of  competitiveness  of  the  cable  television  market.  It 
involves  measuring  cable’s  monopoly/monopsony  profits.  If  the  com¬ 
bined  total  of  monopoly/monopsony  profits  is  insignificant,  we  know 
that  competition,  however  differentiated,  is  doing  its  job.  If  monopoly/ 
monopsony  profits  are  substantial,  however  we  know  that  competi¬ 
tive  alternatives,  however  numerous,  are  inadequate  to  assure  satis¬ 
factory  market  performance. 

This  more  objective  standard  is  obtained  by  applying  the  widely 
used  indicator,  Tobin’s  q  ratio.20  It  provides  a  method  for  using  data 
from  financial  markets  to  detect  monopoly  profits.  The  q  ratio  is  es¬ 
pecially  helpful  because  there  are  many  problems  with  using  account¬ 
ing  data  to  detect  monopoly  profits,21  and  the  use  of  the  concentra¬ 
tion  ratio  to  measure  monopoly  power  is  also  questionable.22 

The  q  ratio  can  be  defined  as  follows:  the  numerator  is  the  price  for 
which  the  company  sells  in  financial  markets;  the  denominator  is  the 
replacement  cost  of  the  firm’s  assets.  In  a  purely  competitive  or  con¬ 
testable  equilibrium,  the  q  ratio  is  unity  (one-to-one).  Higher  values 
of  q  indicate  the  presence  of  monopoly/monopsony  profits.23  These 
results  apply  during  the  entire  life  cycle  of  the  firm,  no  matter  what 
the  pattern  of  accounting  profits  is  over  time  or  what  the  profitability 
might  be  during  a  particular  period.  Tobin’s  q  is  especially  useful  to 
measure  monopoly/monopsony  profits  since  it  measures  long-run  mo¬ 
nopoly  power.24  A  q  ratio  for  the  cable  television  industry  that  is 
substantially  higher  than  that  of  the  nonfinancial  economy  would 
demonstrate  that  market  power  in  the  cable  industry  is  excessive. 

The  market  for  cable  systems  has  been  unusually  active  for  the  past 
several  years.  It  is  therefore  relatively  easy  to  measure  market  prices 
at  which  cable  systems  sell.  Since  most  cable  acquisitions  have  been 
by  private  sale,  the  prices  paid  for  cable  companies  in  these  private 
sales,  rather  than  stock  prices,  are  a  much  more  representative  way  to 
determine  the  market  value  of  cable  systems. 

One  study  estimated  the  average  price  at  the  beginning  of  the  first 
quarter  of  1988  at  $2,294  per  subscriber.25  This  is  an  appropriate  figure 
to  use  for  the  numerator  of  the  q  ratio,  although  with  recent  sales 
running  at  between  $2,000  and  $3,000  per  subscriber  it  may  be  slightly 
on  the  low  side. 
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The  denominator  of  the  q  ratio  is  the  replacement  cost  of  cable 
systems.  This  figure  is  subjective — there  are  likely  to  be  substantial 
cost  differences  among  cable  systems  depending  on  nature  of  plant, 
type  of  converter,  density,  and  so  forth — the  FCC  estimated  replace¬ 
ment  cost  of  $4  1  426  per  subscriber,  while  slightly  low,  is  adequate  for 
this  analysis.27  Using  these  estimates  of  market  price  ($2,294)  and  of 
replacement  costs  ($414),  the  q  ratio  is  5.5.  Viewed  differently,  cable 
systems  have  been  selling  for  five-and-a-half  times  replacement  costs. 
The  difference  between  replacement  cost  and  financial  market  value 
is  capitalized  monopoly/monopsony  profit. 

To  put  this  in  perspective  it  is  useful  to  see  how  the  q  ratio  of  the 
cable  industry  compares  with  that  of  the  whole  nonfinancial  econ¬ 
omy.  The  q  ratio  for  all  nonfinancial  U.666S.  corporations  was  0.8  as 
of  December  1986 — less  than  the  theoretical  value  of  unity.  The  low 
q  ratio  indicates  that  the  nonfinancial  economy,  on  average,  is  not 
earning  monopoly  profits  and  is  expected  to  earn  less  than  a  compet¬ 
itive  rate  of  return. 

Therefore,  the  q  ratio  for  the  cable  industry  is  considerably  higher 
than  the  ratio  for  the  whole  nonfinancial  economy.  Cable  companies 
are  expected  to  earn  huge  monopoly/monopsony  rents.28 

Roots  of  Cable’s  Market  Power 

Cable’s  market  power  results,  in  part,  from  the  fact  that  most  commu¬ 
nities  have  issued  only  one  franchise.  Despite  recent  court  decisions 
which  have  eroded  the  protection  afforded  by  such  franchises  and 
concern  over  liability  for  damages  if  a  franchise  is  denied,  communi¬ 
ties  have  not  rushed  to  issue  second  franchises. 

Cable  also  has  large  scale  economies.  That  is,  much  of  the  cost  of  a 
cable  system  is  fixed  and  does  not  vary  with  the  number  of  subscrib¬ 
ers.  The  cost  per  subscriber,  therefore,  declines  as  more  subscribers 
are  added.  In  this  cost  structure  a  new  entrant  faces  an  uphill  strug¬ 
gle  to  compete  with  an  established  cable  system.  An  entrant  will 
start  with  fewer  subscribers  than  the  incumbent,  and  its  cost  per  sub¬ 
scriber  will  therefore  be  much  higher.  This  is  one  reason  why  estab¬ 
lished  systems  face  very  little  direct  competition  in  their  local  mar¬ 
kets  from  other  cable  companies. 

Cable  also  faces  little  effective  competition  from  other  media.  While 
the  videocassette  market  has  been  growing  rapidly,  videocassettes 
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compete  only  with  pay  services.  In  the  past  four  to  five  years  sub¬ 
scription  television  has  practically  disappeared,  Satellite  Master  An¬ 
tenna  Television  (SMATV)  has  declined,  and  MMDS  and  satellite  broad¬ 
casting  have  developed  slowly.  These  technologies  have  not  achieved 
the  potential  predicted  in  the  early  1980s.29 

Unless  policymakers  address  industry  structure/competition  issues 
relating  to  cable,  there  is  little  reason  to  believe  that  the  monopoly/ 
monopsony  profits  of  the  cable  industry  will  be  reduced  in  the  fore¬ 
seeable  future.  No  matter  how  many  alternatives  the  cable  industry 
can  cite,  existing  competition  is  inadequate. 

Harms  to  Consumers 

The  absence  of  effective  competition  in  most  cable  markets  means 
that  cable  subscribers  are  forced  to  pay  more  for  programming  than 
they  would  in  a  competitive  market.  In  those  few  markets  where  com¬ 
peting  cable  systems  are  being  built  and  operated,  cable  rates  have 
been  reduced  substantially.30  Studies  of  rate  increases  since  deregu¬ 
lation  disagree  as  to  the  level  of  rate  increases,  but  all  confirm  the  fact 
that  cable  rates  have  risen  substantially.  While  the  cable  industry 
suggests  that  increases  are  the  result  of  distortions  created  by  years  of 
rate  regulation,  there  is  evidence  that  cable  was  not  covering  its  cost 
of  capital  under  regulation.  The  industry  has  also  sought  to  justify 
increases  as  consistent  with  inflation  rates  in  the  economy  as  a  whole 
but  has  not  showed  that  the  rate  hikes  are  attributed  to  actual  cost 
increases. 

Large  cable  MSOs  appear  to  use  their  local  monopoly  power  and 
aggregate  size  to  distort  the  pricing  of  program  services,  resulting  in 
higher  rates  than  necessary  for  those  services.31  Program  services 
which  have  not  agreed  to  pay  monopsony  tribute — NBC  news  net¬ 
work  and  TBS  music  video  service  —  have  failed.  As  a  result,  consum¬ 
ers  have  fewer  viewing  options  than  they  would  if  the  cable  market 
were  workably  competitive. 

Large  cable  MSOs  have  also  extended  their  monopoly  power  through 
a.  series  of  vertical  arrangements  to  control  various  program  services; 
for  example,  TCI  and  American  Television  &  Communications  (ATC) 
now  exercise  effective  control  over  all  of  the  Turner  Broadcasting  Sys¬ 
tem  services.  In  some  instances,  the  result  has  been  to  deny  cable 
subscribers  access  to  competing  program  services.32  Cable  compa- 
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nies  have  also  allegedly  used  their  monopoly  power  to  stifle  competi¬ 
tion  both  inside  and  outside  their  cable  franchise  areas  from  other 
industries,  such  as  TVRO,  MMDS  and  SMATV.33 

A  primary  target  of  the  cable  industry  has  been  the  TVRO  or  home 
dish  market.  Beginning  with  an  ill-fated  effort  by  the  National  Cable 
Television  Association  to  establish  a  consortium  to  control  scram¬ 
bling  for  all  satellite  program  services,  the  cable  industry  has  sought 
to  restrain  the  distribution  of  satellite  services  to  the  home  dish  user. 
TBS  abandoned  a  plan  to  market  a  package  of  seventeen  programming 
services  to  dish  owners  shortly  after  a  group  of  cable  companies  led 
by  TCI  and  ATC  took  control  of  TBS. 

The  cable  industry  has  also  attempted  to  extend  its  monopoly  power 
by  foreclosing  competition  from  new  technologies  outside  the  local 
cable  franchise  areas.  Again,  the  home  dish  industry  has  been  the 
primary  target.  Until  faced  with  the  threat  of  remedial  legislation, 
the  cable  industry  had  frustrated  development  of  major  third  party 
packagers  by  exercising  its  leverage  on  program  services  to  force  them 
not  to  deal  with  such  packagers.34  At  the  same  time  the  largest  cable 
MSO,  Tele-Communications,  Incorporated,  has  applied  for  a  Ku-band 
direct  broadcast  satellite  and  has  announced  its  intention  to  target 
DBS  service  to  dish  owners  outside  cable  franchise  areas.35 

These  anticompetitive  practices  harm  consumers  by  denying  them 
access  to  the  full  range  of  services  and  by  denying  them  the  advan¬ 
tages  of  direct  competition.  Policymakers  have  an  obligation  to  deal 
with  such  practices  in  order  to  prevent  the  cable  industry  from  secur¬ 
ing  and  extending  its  monopoly. 

Concentration  of  Control 

Ownership  of  multiple  cable  systems  increases  the  bargaining  power 
of  the  cable  MSO.  This  may  well  benefit  the  MSO  when  bidding  for 
programming  and  may  also  provide  more  efficient  operation  in  areas 
such  as  billing.  It  is  not  clear  that  consumers  share  in  these  benefits. 
In  fact,  there  is  little,  if  any,  difference  among  the  average  rates  charged 
by  MSOs.  In  the  absence  of  effective  competition  or  rate  regulation  in 
the  local  market,  each  cable  company  has  little  incentive  to  pass  the 
cost-savings  on  to  its  subscribers. 

The  existence  of  large  MSOs  also  increases  the  difficulty  of  starting 
profitable  new  national  program  services.  Large  MSOs,  such  as  TCI, 
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can  make  or  break  a  new  cable  service.  For  example,  Home  Shopping 
Network  was  unable  to  launch  a  new  entertainment  network  appar¬ 
ently  because  cable  operators,  upset  at  HSN’s  offering  its  basic  shop¬ 
ping  service  to  broadcasters  as  well  as  to  cable  operators,  refused  to 
agree  to  the  service.36 

It  is  important  to  emphasize  that  it  is  the  combination  of  concen¬ 
trated  national  ownership  and  local  monopoly/monopsony  power 
which  creates  these  problems.37  Thus,  indices  of  concentration  based 
on  national  market  shares  are  not  directly  relevant. 

The  number  of  cable  systems  (or  cable  subscribers)  controlled  by  a 
single  MSO  has  been  a  concern  of  policymakers  since  the  late  1960s. 
In  1968,  the  FCC  first  considered  the  imposition  of  multiple  owner¬ 
ship  rules  for  cable.  At  that  time  the  commission  proposed  limiting 
to  fifty  the  number  of  cable  systems  which  could  be  owned  or  con¬ 
trolled  by  a  single  entity.  The  FCC  renewed  its  concern  two  years  later.38 

However,  the  FCC  wisely  chose  not  to  restrict  ownership  at  that 
time.  Restricting  ownership  when  the  industry  was  in  its  infancy 
(cable  penetration  was  only  6.5  percent  nationally  in  1970)  could 
have  deterred  entry  and  delayed  the  growth  of  cable  as  a  national 
medium.  Moreover,  such  ownership  restrictions,  coupled  with  ex¬ 
cessive  regulation  imposed  on  cable  to  protect  broadcasters,  would 
have  crippled  cable  as  a  competitor  to  broadcasters. 

Concentration  of  control  has  been  increasing  within  the  last  sev¬ 
eral  years.  Current  figures  indicate  that  the  five  largest  cable  MSOs 
control  nearly  one-half  of  the  market,  with  TCI  alone  controlling  one 
out  of  four  cable  homes  (see  table  4). 

The  cable  industry  defends  this  increasing  concentration,  arguing 
that  size  brings  with  it  certain  economies  and  permits  a  more  efficient 
operation.  Even  if  this  argument  is  valid,  the  fact  that  cable  systems 
do  not  face  adequate  competition  in  their  local  markets  means  that 
there  is  no  assurance  that  subscribers  benefit  at  all  from  cost  savings. 

In  order  to  provide  greater  savings  to  consumers,  the  federal  gov¬ 
ernment  needs  to  tackle  concentration  of  control.  At  least  two  alter¬ 
natives  are  readily  available: 

-The  FCC  could  adopt  restrictions  on  the  size  of  cable  MSOs.  The 
limitations  could  be  based  on  a  percentage  of  total  number  of  sub¬ 
scribers  or,  preferably,  of  total  homes  passed.  The  latter  would  be 
more  consistent  with  the  FCC’s  broadcast  group  ownership  rules 
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Table  4  Cable  Concentration 


MSO 

1983 

1984 

1985 

Subs 

(Share) 

Subs 

(Share) 

Subs 

(Share) 

TCI 

2.7 

(9.1) 

3.5 

(10.6) 

4.2 

(11.7) 

ATC 

2.4 

(7.9) 

2.5 

(7.6) 

2.7 

(7.5) 

Continental 

0.7 

(2-5) 

0.9 

(2.9) 

1.1 

(3.0) 

Comcast 

0.3 

(1.1) 

0.4 

(1.4) 

0.5 

(1.4) 

Cox 

1.4 

(4.7) 

1.5 

(4.7) 

1.4 

(4.0) 

Source:  Shooshan  &  Jackson,  Inc.;  NTIA  Study,  Attachment  2. 


which  limit  the  “reach”  or  potential  audience  to  25  percent  of  tele¬ 
vision  homes. 

—The  Department  of  Justice  could  develop  new  merger  guidelines  for 
cable  which  take  into  account  the  ability  of  a  cable  company  to 
exercise  local  monopoly/monopsony  power  as  well  as  national  in¬ 
dices  of  concentration.  The  existing  Herfindahl-Hirschman  Index 
and  the  department’s  general  merger  guidelines  are  inadequate  for 
this  task  because  they  focus  only  on  the  national  market  and  are  not 
designed  to  measure  monopoly/monopsony  power  in  local  markets. 

Either  of  these  steps  would  go  a  long  way  toward  curbing  abuses  in 
the  cable  industry  and  facilitating  competition.  They  would  be  espe¬ 
cially  welcome  coming  after  what  might  be  characterized  as  a  period 
of  “benign  neglect”  of  these  issues  at  both  the  FCC  and  the  Justice 
Department  over  the  last  eight  years. 

Vertical  Integration 

There  is  also  a  growing  problem  with  the  backward  integration  by 
large  MSOs  into  program  production  and  distribution.  Backward  inte¬ 
gration  enables  the  MSOs  to  extend  their  monopoly/monopsony  power 
into  competitive  upstream  markets.  Large  MSOs  can  use  their  control 
over  program  services  to  suppress  competition  from  competing  cable 
companies  in  rare  overbuild  situations  or  from  other  media,  such  as 
MMDS  and  DBS  (see  tables  5  and  6). 

The  cable  industry  defends  increased  vertical  integration  by  arguing 
that  it  is  necessary  to  develop  new  programming.  The  industry  points 
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1986 

1987 

1988 

Subs 

(Share) 

Subs 

(Share) 

Subs 

(Share) 

4.6 

(11.2) 

8.9 

(20.8) 

11.4 

(24.0) 

3.3 

(9.2) 

3.6 

(10.3) 

3.6 

(10.3) 

1.3 

(3.3) 

1.5 

(3.6) 

2.0 

(4.9) 

1.1 

(2.8) 

1.2 

(2.8) 

1.9 

(4.5) 

1.3 

(3.2) 

1.4 

(3.4) 

1.4 

(3.4) 

to  the  introduction  of  services  such  as  C/SPAN  and  Black  Entertain¬ 
ment  Television,  which  have  relied  on  MSO  backing. 

When  cable  entered  a  period  of  rapid  growth  between  1977  and 
1982  when  most  of  the  large  metropolitan  franchises  were  awarded, 
new  services  were  needed  to  help  establish  cable’s  unique  identity  as 
offering  specialized  programming  to  narrow  audiences  (hence  the  term 
“narrowcasting”).  Now  that  cable  has  achieved  50  percent  penetra¬ 
tion,  this  is  no  longer  necessary.  Program  suppliers  have  ample  in¬ 
centives  to  develop  product  for  cable.  Moreover,  existing  program 
services  could  stand  on  their  own  if  they  were  assured  of  continued 
carriage.  Programmers  who  have  attempted  to  launch  new  services  in 
recent  years  have  been  largely  unsuccessful  unless  they  were  willing 
to  allow  equity  participation  or  even  effective  control  by  cable  opera¬ 
tors.39 

With  channel  space  at  a  premium  (average  capacity  is  about  thirty 
channels),  equity  participation  has  become  the  quid  pro  quo  for  ac¬ 
cess,  with  cable  operators  using  their  local  monopoly/monopsony 
power  to  gain  leverage  over  program  suppliers. 

Would  entry  occur  without  MSO  ownership  if  access  could  be  as¬ 
sured?  In  most  cases  the  answer  appears  to  be  affirmative.  For  exam¬ 
ple,  there  is  little  doubt  that  GE/NBC  has  deep  enough  pockets  to  sup¬ 
port  its  new  cable  financial  news  and  sports  service  without  giving 
up  ownership  interests  to  cable  companies.  Yet,  soon  after  announc¬ 
ing  its  new  service  (which  will  evolve  from  the  Tempo  network  pur¬ 
chased  from  TCI),  GE/NBC  indicated  that  it  would  welcome  up  to  49 
percent  equity  ownership  by  cable  companies. 

Moreover,  cable  companies  will  naturally  tend  to  favor  those  ser- 
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Table  5  Vertical  Integration  by  Cable  MSOs  into  Program  Services 


Service 

MSO 

HBO  (pay) 

ATC 

Cinemax  (pay) 

ATC 

Showtime  (pay) 

Viacom 

The  Movie  Channel  (pay) 

Viacom 

American  Movie  Classics  (pay) 

Cablevision 

Bravo  (pay) 

Cablevision 

Playboy  Channel  (pay) 

Cablevision 

CNN  (basic) 

TCI,  ATC 

CNN  Headline  News  (basic) 

TCI,  ATC 

Turner  (basic) 

TCI,  ATC 

MTV  (basic) 

Viacom 

Nickelodeon  (basic) 

Viacom 

Cable  Value  Network  (basic) 

TCI 

Black  Entertainment  Television  (basic)  TCI,  ATC 
Lifetime  (basic) 

Viacom 

C-SPAN  (basic) 

Multiple  MSOs 

Source:  Cablevision,  February  29,  1988;  Shooshan  &  Jackson,  Inc. 


vices  in  which  they  own  an  interest  over  other  services  in  deciding 
questions  of  access  and  channel  positioning.  This  tendency  is  likely 
to  increase  as  cable  companies  expand  their  local  advertising  market 
and  attempt  to  differentiate  services  in  selling  time  to  advertisers. 

Policy  Options 

There  should  be  more  vigorous  antitrust  review  of  vertical  integra¬ 
tion  by  large  cable  MSOs,  especially  when  cable  firms  buy  into  exist¬ 
ing  program  services  or  effectively  force  new  entrants  to  offer  equity 
participation  in  return  for  carriage.  This  option  is  preferable  to  regu¬ 
latory  intervention  by  the  FCC. 

Nonetheless,  the  FCC  should  consider  prohibiting  cable  companies 
from  offering  a  program  service  in  which  they  have  an  ownership 
interest.  Such  a  rule  would  be  in  keeping  with  the  FCC’s  obligation  to 
“assure  that  cable  communications  provide  and  are  encouraged  to 
provide  the  widest  possible  diversity  of  information  sources  and  ser¬ 
vices  to  the  public.”40  The  FCC  could  waive  the  rule,  or  create  an 
exception,  where  it  can  be  shown  that  the  program  service  is  widely 
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Table  6  Major  Program  Services  without  MSO  Ownership 


Service 

Primary  Owner 

ESPN 

ABC/CapCities 

Disney 

Disney 

USA  Network  Pictures/MCA 

Paramount 

Source:  Cabievision,  February  29,  1988;  Shooshan  &  Jackson,  Inc. 


available  on  fair  terms  to  competing  distribution  services.  In  addi¬ 
tion,  the  Department  of  Justice  should  consider  requiring  cable  MSOs 
to  divest  themselves  of  ownership  interests  in  existing  program 
services. 

Cross-Ownership  with  Other  Media 

Over  the  years  the  FCC  and  Congress  have  adopted  a  number  of  re¬ 
strictions  on  the  ownership  of  different  communications  media  within 
the  same  market.  In  the  case  of  restrictions  on  cable  television  cross- 
ownership,  the  rationale  has  been  that  diversity  of  ownership  pro¬ 
motes  diversity  in  program  choices.  As  cable  television  developed, 
policymakers  wanted  to  ensure  that  it  would  not  be  dominated  by 
already  powerful  media  voices  (broadcasters)  and  that  it  would  pro¬ 
vide  competition  for  established  industries  (telephone  companies). 
Consequently,  the  FCC  prohibited  broadcasters  and  telephone  compa¬ 
nies  from  owning  cable  systems  in  their  local  markets.41  As  a  result, 
both  broadcasters  and  telephone  companies  were  forced  to  divest  most 
of  their  cable  holdings. 

To  the  extent  that  broadcasters,  for  example,  were  precluded  from 
owning  cable  systems  in  the  same  market,  they  tended  to  fight  cable’s 
development.  It  was  ironic  that  the  cable  cross-ownership  rules  which 
were  designed  to  promote  cable  gave  broadcasters  an  incentive  to  work 
to  retain  the  FCC’s  signal  carriage  and  pay  cable  rules,  which  pro¬ 
tected  the  economic  interests  of  broadcasters  at  the  expense  of  cable. 

Congress  subsequently  codified  the  FCC’s  rules  barring  ownership 
of  cable  systems  by  broadcasters  and  telephone  serving  the  same 
market.42  However,  in  the  absence  of  rate  regulation,  and  in  view  of 
the  market  power  exercised  by  local  cable  companies,  it  is  desirable 
to  revisit  these  cross-ownership  restrictions.  In  today’s  environment 
these  restrictions  have  the  effect  of  protecting  cable  systems  from  po- 
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tentially  strong  local  competitors — broadcasters  and  telephone  com¬ 
panies.  Also,  to  the  extent  that  there  is  partial  or  complete  separation 
between  control  of  content  and  control  of  conduit,  concerns  about  a 
loss  of  diversity  can  be  addressed  in  a  less  draconian  fashion  than  by 
barring  cross-ownership. 

Broadcast/Cable.  While  a  number  of  companies  own  both  cable  sys¬ 
tems  and  television  broadcast  stations,  ownership  of  a  cable  system 
and  broadcast  station  in  the  same  market  (within  the  station’s  pre¬ 
dicted  Grade  B  contour)  has  been  prohibited  since  1970.  Congress 
codified  this  prohibition  in  1984.  In  the  absence  of  must-carry  rules 
this  prohibition  reduces  broadcasters’  leverage  in  negotiating  for  car¬ 
riage  by  removing  a  credible  threat  to  compete. 

Telephone/Cable.  In  1970  the  FCC  adopted  rules  which  prohibit  tele¬ 
phone  companies  from  providing  cable  television  service  to  subscrib¬ 
ers  in  their  telephone  service  areas  (with  certain  exceptions  for  rural 
areas).43  Congress  wrote  a  similar  prohibition  into  the  1984  Cable 
Act.  The  Modified  Final  Judgment  bars  the  Bell  Operating  Compa¬ 
nies  (which  serve  about  80  percent  of  all  telephone  subscribers)  from 
providing  “information  services”  which  has  been  construed  by  most 
parties  to  include  the  provision  of  traditional  cable  television  service.44 

Policy  Options 

Congress  and  the  FCC  should  consider  removing  the  broadcast/cable 
and  telephone  company/cable  cross-ownership  rules  and  permit  ex¬ 
panded  local  competition  with  cable  subject  to  appropriate  safeguards. 
For  example,  broadcasters  and  telephone  companies  that  want  to  pro¬ 
vide  cable  service  in  their  local  markets  might  be  limited  to  program¬ 
ming  a  certain  number  of  channels  and  required  to  make  the  remain¬ 
der  of  a  system’s  capacity  available  to  nonaffiliated  entities.  In 
addition,  telephone  companies  would  have  to  comply  with  appropri¬ 
ate  safeguards  to  reduce  the  likelihood  of  cross-subsidization. 

Local  broadcasters  and  telephone  companies  could  be  restricted  to 
providing  systems  which  would  compete  with  established  cable  op¬ 
erators.  That  is,  broadcast  and  telephone  companies  could  be  barred 
from  purchasing  existing  cable  systems  but  permitted  to  build  com¬ 
peting  systems.  If  the  broadcaster  or  telephone  company  subsequently 
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sought  to  buy  out  its  competitor,  it  would  have  to  conform  with  the 
appropriate  content/conduit  separation  requirements. 

Telephone  Companies  as  Broadband  Carriers 

The  cable/telephone  cross-ownership  rules  discussed  in  the  previous 
section  envision  a  world  in  which  cable  television  service  and  tele¬ 
phone  service  are  delivered  over  separate  facilities.  This  view  is  logi¬ 
cal  given  the  development  of  the  technology  for  local  distribution. 
Copper  wire  has  been  adequate  for  providing  voice  service  and  for 
most  basic  data  applications.  However,  it  cannot  be  used  for  full- 
motion  video.  Cable  television  has  been  provided  over  coaxial  cable 
which  has  the  necessary  bandwidth  for  delivery  of  video  programming. 

Moreover,  as  a  result  of  differences  in  the  nature  of  the  services 
being  provided,  telephone  companies  and  cable  companies  devel¬ 
oped  different  network  architectures.  The  telephone  network  employs 
a  switched  star  architecture,  while  cable  system  architecture  is  com¬ 
monly  referred  to  as  “tree  and  branch.” 

The  advent  of  fiber  optics  threatens  to  change  this  environment 
dramatically.  The  use  of  fiber  in  telephone  company  local  networks 
means  that  telephone  companies  will  have  the  bandwidth  needed  for 
video  transport.  In  addition,  cable  companies  will  have  the  opportu¬ 
nity  to  redesign  their  networks  with  fiber  to  compete  more  effectively 
with  telephone  companies  in  the  voice  and  data  markets.  Thus,  the 
line  between  cable  and  telephone  service  will  be  blurred  by  technology. 

While  technology  may  permit  competition  in  the  offering  of  inte¬ 
grated  broadband  networks,  the  cable/telephone  company  cross- 
ownership  prohibitions  appear  to  inhibit  it.  In  the  first  place,  as  men¬ 
tioned  earlier,  telephone  companies  are  barred  from  providing  cable 
service  over  their  own  broadband  networks.  There  are  no  restrictions 
in  the  1984  Cable  Act  or  in  FCC  rules  on  the  services  that  cable  sys¬ 
tems  can  provide.45  Lifting  those  cable/telephone  company  cross- 
ownership  restrictions  completely  could  facilitate  competition  in  the 
offering  of  integrated  broadband  services. 

However,  even  if  telephone  companies  continue  to  be  barred  from 
owning  or  controlling  programming  and  are  effectively  restricted  to 
transporting  programming  owned  or  controlled  by  others,  the  FCC 
should  consider  revising  its  rules  to  remove  unintended  barriers  to 
telephone  companies  providing  broadband  transport  and  "video  gate- 
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ways”  over  an  integrated  network.  Those  barriers  are  created  by  lan¬ 
guage  in  a  footnote  to  the  commission’s  rules  which  elaborates  the 
use  of  the  terms  “control”  and  “ownership.”46  The  footnote  has  the 
effect  of  expanding  the  rule  and  arguably  goes  beyond  the  intent  of 
Congress  in  codifying  the  rule.  The  note  bars  any  financial  or  busi¬ 
ness  relationships  other  than  the  “carrier-user  relationship.” 

In  seeking  to  provide  broadband  transport  a  telephone  company 
might  want  to  enter  into  a  business  or  financial  relationship  with  an 
unaffiliated  entity  which  is  not  strictly  that  of  a  traditional  carrier 
and  user,  particularly  as  the  carrier  function  changes  over  time.  For 
example,  since  the  FCC  has  now  deregulated  billing  and  collection, 
the  footnote  might  be  read  to  bar  telephone  companies  from  provid¬ 
ing  billing  for  an  unaffiliated  video  programmer.  Providing  a 
“gateway”  or  menu  of  available  services  (while  permissible  under 
the  MFJ)  may  not  be  a  carrier  function  under  the  FCC’s  Computer 
Inquiry  rules,  thereby  calling  into  question  whether  telephone  com¬ 
panies  can  even  offer  a  video  gateway  consistent  with  the  language  in 
the  footnote.  Moreover,  a  telephone  company  providing  broadband 
transport/video  gateway  should  have  the  flexibility  to  advertise  and 
otherwise  market  the  services  available  on  its  network. 

The  1984  Cable  Act  includes  a  requirement  unrelated  to  the  cross¬ 
ownership  prohibition,  but  which  could  impede  the  deployment  of 
broadband  transport  and  video  gateways  by  telephone  companies.  A 
literal  reading  of  the  1984  Cable  Act  would  appear  to  require  either 
the  telephone  company,  a  programmer  or  both  to  obtain  a  cable  fran¬ 
chise  before  offering  video  service  over  an  integrated  broadband  trans¬ 
port  system.  While  Congress  clearly  intended  all  entities,  including 
telephone  companies,  to  obtain  franchises  in  order  to  construct  a  cable 
system  and  provide  cable  service,  Congress  could  not  have  had  the 
integrated  broadband  system  in  mind  or  have  intended  that  each  per¬ 
son  leasing  capacity  on  such  a  system  obtain  a  franchise. 

To  the  extent  that  a  telephone  company  uses  existing  telephone 
rights  of  way,  poles,  ducts  and  conduit  to  provide  broadband  trans¬ 
port  as  a  carrier,  there  may  be  no  legal  basis  for  requiring  it  to  obtain  a 
local  cable  franchise.  This  is  especially  true  where  the  existing  tele¬ 
phone  franchise  is  broad  enough  to  encompass  broadband  delivery 
of  video,  along  with  voice  and  data,  to  subscribers.  Also,  when  a 
channel  programmer  leases  capacity  from  a  telephone  company,  it 
should  not  have  to  obtain  a  franchise.  Indeed,  placing  such  a  restric- 
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tion  on  a  programmer  raises  serious  First  Amendment  issues  quite 
apart  from  those  relating  to  franchising  authority  generally.  Custom¬ 
ers  (the  programmers)  have  no  impact  on  streets  or  rights-of-way  and, 
therefore,  cities  lack  the  nexus  for  placing  any  restrictions  on  those 
customers’  ability  to  engage  in  free  speech  which  is  otherwise  pro¬ 
tected  by  the  First  Amendment. 

Policy  Options 

To  carry  such  policy  changes  forward,  and  particularly  to  encourage 
the  development  and  availability  of  news  technologies,  the  FCC  should 
revisit  its  cable/telephone  company  cross-ownership  rules  and  elimi¬ 
nate  the  barriers  to  telephone  company  provision  of  broadband  trans¬ 
port  and  video  gateways.  Ideally,  Note  1  should  be  eliminated  com¬ 
pletely.47  If  the  FCC  chooses  not  to  eliminate  the  footnote  altogether, 
it  can  rewrite  the  note  to  indicate  not  only  what  is  prohibited,  but 
also  what  is  permitted.  This  will  help  to  avoid  long  regulatory  pro¬ 
ceedings  in  which  cable  operators  can  tie  up  telephone  companies 
and  delay  competition. 

The  FCC  should  also  amend  its  rules  to  eliminate  the  requirement 
that  telephone  companies  lease  capacity  for  the  provision  of  video 
service  only  to  franchised  cable  operators.  While  such  a  restriction 
may  be  defensible  where  separate  facilities  are  involved,  its  applica¬ 
tion  to  an  integrated  broadband  network  would  unnecessarily  deter 
various  program  services  from  leasing  capacity  on  such  a  network.  In 
addition,  Congress  should  clarify  the  1984  Cable  Act  requirement 
that  an  entity  must  have  a  franchise  in  order  to  provide  video  ser¬ 
vices  to  subscribers.  There  is  no  basis  for  requiring  a  telephone  com¬ 
pany  or  its  customers  to  obtain  a  local  cable  franchise  if  service  is 
being  provided  over  an  integrated  broadband  transport  system. 

Control  of  Content  and  Conduit 

A  number  of  problems  surrounding  cable  television  could  be  allevi¬ 
ated  if  cable  operators  were  divorced  from  control  over  programming, 
in  other  words,  if  there  were  separation  of  content  control  from  con¬ 
duit  control  or  transmission  system  (“separation”)  control.  This  is 
essentially  the  model  just  discussed  for  telephone  company  provi¬ 
sion  of  broadband  video  services.  For  example,  separation  would  al- 
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leviate  concerns  about  cable  operators  favoring  program  services  in 
which  they  have  an  ownership  interest.  It  would  also  obviate  limita¬ 
tions  on  multiple  systems  ownership. 

The  concept  of  separating  control  of  conduit  from  control  of  con¬ 
tent  is  not  new.  In  1971  the  Sloan  Commission  on  Cable  Communica¬ 
tions  recommended  such  an  approach.48  It  proposed  that,  after  chan¬ 
nels  were  set  aside  for  local  broadcasters  and  public  access,  the  cable 
operator  be  required  to  make  available  all  but  two  of  the  remaining 
channels  on  a  first-come,  first-served  basis.  The  cable  operator  could 
retain  control  over  the  use  of  two  channels,  plus  any  which  were  not 
leased. 

In  1974  a  similar  approach  was  a  central  recommendation  of  the 
Cabinet  Committee  on  Cable  Communications  in  its  report  to  the  presi¬ 
dent  of  the  United  States.  A  year  later  the  Research  and  Policy  Com¬ 
mittee  of  the  Committee  for  Economic  Development  endorsed  the 
concept.  In  1976  the  staff  of  the  Communications  Subcommittee  of 
the  U.S.  House  of  Representatives  issued  a  study  which  recognized 
that  imposing  separation  at  that  stage  of  cable’s  development  might 
be  harmful,  but  which  recommended  applying  separation  after  ten 
years.49 

Cable  operators  have  had  a  major  role  in  developing  the  cable  pro¬ 
gram  services  which  provide  cable  subscribers  with  important  view¬ 
ing  options.  To  have  barred  operators  from  any  control  over  program¬ 
ming  in  cable’s  early  years  would  have  been  a  mistake.  It  would  have 
greatly  retarded  the  industry’s  growth  and  would  have  denied  con¬ 
sumers  valuable  new  services. 

However,  with  cable  now  a  mature  industry,  and  in  view  of  the 
problems  created  by  increasing  concentration  of  control  and  back¬ 
ward  integration  by  the  large  MSOs  into  programming,  separation  needs 
to  be  seriously  considered.  Policymakers  should  be  concerned  when 
cable’s  monopoly/monopsony  power  is  used  to  deny  viewers  addi¬ 
tional  options  or  to  induce  program  services  not  to  deal  with  compet¬ 
itors  to  the  established  cable  company.  Also,  there  appears  to  be  ample 
interest  today  on  the  part  of  independent  entities  to  develop  cable 
program  services. 

There  is  precedent  in  other  industries  for  requiring  such  restruc¬ 
turing  when  dealing  with  an  established  firm.  For  example,  IBM  was 
forced  to  divest  itself  of  its  computer  service  bureau  in  order  to  en¬ 
courage  competition  in  that  market.  More  recently,  AT&T  agreed  to 
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divest  its  local  operating  companies  (which  had  been  the  genesis  of 
the  company)  to  facilitate  competition  in  the  long-distance  and  equip¬ 
ment  markets. 

The  “commercial  access”  provisions  of  the  1984  Cable  Act  are  not 
sufficient  to  deal  with  the  problems  raised  here.  The  Cable  Act  does 
not  create  a  definitive  right  of  access  for  an  unaffiliated  person,  it 
simply  gives  an  aggrieved  party  the  right  to  sue  if  that  party  is  denied 
access.  Moreover,  the  act  allows  the  cable  operator  to  establish  the 
prices,  terms  and  conditions  for  access  with  the  only  standard  being 
that  the  use  “not  adversely  affect  the  operation,  financial  condition 
or  market  development  of  the  cable  operator”  (emphasis  added).  The 
aggrieved  party  must  prove  that  the  prices,  terms  and  conditions  are 
not  reasonable.  Requiring  a  start-up  program  service  to  pursue  access 
on  a  system-by-system  basis  with  the  potential  for  a  protracted  legal 
and  regulatory  proceeding  in  each  case  is  hardly  conducive  to  pro¬ 
moting  competitive  entry. 

Congress  should  therefore  consider  imposing  separation  or  an  ef¬ 
fective  leased  channel  requirement  on  cable  operators.  If  Congress 
decides  to  reimpose  the  broadcast  “must-carry”  rules,  it  should  con¬ 
sider  these  issues  at  the  same  time.  There  is  no  compelling  basis  for 
resolving  the  access  problems  of  broadcasters  without  addressing  the 
broader  question  of  access. 


Competition  from  Other  Multichannel  Services 

This  essay  noted  the  extent  to  which  cable  companies  appear  to  use 
their  market  power  to  thwart  direct  competition  from  other  multi¬ 
channel  services.  The  cable  industry  appears  to  impede  the  growth 
of  the  TVRO  or  home  dish  industry,  first  by  trying  to  control  the  scram¬ 
bling  technology  and  then  by  imposing  difficulties  for  national  third- 
party  packagers  to  gain  access  to  programming  at  competitive  rates. 
The  cable  industry  is  also  attempting  to  extend  its  geographical  mo¬ 
nopoly  by  taking  control  of  the  sale  of  satellite  services  to  dish  own¬ 
ers  outside  cable  franchise  areas. 

It  has  been  alleged  that  the  cable  industry  has  also  coerced  pro¬ 
gram  services  not  to  deal  with  MMDS  operators  or  with  competing 
cable  companies.50  Ironically,  the  cable  industry  now  asserts  its  in¬ 
terest  in  programming  exclusivity  while  having  decried  the  exclusiv¬ 
ity  practices  of  the  broadcasting  industry  (particularly  the  networks) 
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in  the  1970s.  Moreover,  cable  does  so  while  continuing  to  be  the 
beneficiary  of  the  compulsory  license  which  gives  it  access  to  the 
programming  of  both  local  and  distant  broadcasters.51 

Neither  the  Department  of  Justice  nor  the  FCC  have  been  particu¬ 
larly  vigilant  in  looking  into  these  practices.  Both  tend  to  look  the 
other  way  in  the  name  of  “efficiency  factors”  and  have  opted  for  con¬ 
tinued  monitoring — a  policy  of  benign  neglect.52  Policymakers  should 
be  much  more  aggressive  in  investigating  practices  which  have  the 
effect  of  deterring  direct  competition  with  cable  systems.  For  exam¬ 
ple,  the  FCC  could  require  that  program  services  which  are  delivered 
by  satellite  or  terrestrial  microwave  for  distribution  by  cable  systems 
are  also  made  available  to  alternative  distribution  systems.  At  the 
same  time,  exclusive  program  arrangements  should  be  carefully  scru¬ 
tinized  by  the  Department  of  Justice  and  by  the  FCC  where  they  in¬ 
volve  the  exercise  of  local  monopoly/monopsony  power.53  Most  im¬ 
portant,  Congress  should  immediately  repeal  the  cable  compulsory 
license  and  require  cable  operators  to  bargain  for  their  programming 
under  full  copyright  liability.  Alternatively,  Congress  could  extend 
the  compulsory  license  so  that  cable  programming  is  available  to  com¬ 
peting  multichannel  services. 

Cable  television  plays  an  important  role  in  delivering  video  enter¬ 
tainment  programming  to  the  home.  In  fact,  with  more  than  half  of 
all  television  homes  receiving  their  television  from  cable  systems  and 
with  those  systems  passing  over  80  percent  of  households,  cable  is  a 
dominant  player  in  video  distribution  and  certainly  the  dominant 
player  when  it  comes  to  multichannel  distribution.  Cable  television 
has  brought  with  it  an  expanded  range  of  program  services  which 
give  subscribers  attractive  options. 

However,  in  looking  to  the  future  it  is  important  that  policymakers 
recognize  the  problems  which  exist  with  regard  to  the  cable  industry 
today  (lack  of  effective  competition  in  local  markets,  concentration 
of  ownership  on  a  national  level,  and  increasing  integration  into  own¬ 
ership  or  control  of  distribution  channels  and  programming)  and  take 
the  necessary  steps  to  ensure  a  competitive  video  distribution  mar¬ 
ketplace.  Consumers  will  benefit  through  lower  rates  and  expanded 
choice. 


Use  and  Management 
of  the  Spectrum  Resource 

. . mini 

Charles  L.  Jackson 


When  Newton  used  a  prism  to  spread  white  light  into  a  rainbow,  he 
referred  to  previously  hidden  colors  as  “spectral”  colors.  The  termi¬ 
nology  persists.  We  now  refer  to  the  range  of  colors  or  frequencies  in 
a  light  source  as  the  spectrum  of  that  light  source.  And  we  refer  to  the 
range  of  possible  light  waves  as  the  visible  spectrum.  The  terminol¬ 
ogy  carries  over  naturally  enough  when  talking  about  radio  waves. 
Radio  waves  are,  after  all,  electromagnetic  radiation  just  like  light 
waves,  except  they  are  a  different  “color,”  or  located  in  a  different 
part  of  the  electromagnetic  spectrum. 

Over  time,  communications  professionals  began  to  refer  to  the  pol¬ 
icy  of  managing  radio  systems  as  “spectrum  management.”  This 
semantic  jump  has  strengths  and  weaknesses.  It  is  a  useful  general¬ 
ization — it  helps  practitioners  face  problems  from  a  broader  perspec¬ 
tive.  But  it  makes  it  less  clear  that  spectrum  policy  and  spectrum 
management  are  simply  policy  about  radio  transmitters  and  receivers. 

Spectrum  management  consists  of  two  fundamental  decisions:  who 
gets  to  operate  radio  transmitters  and  receivers  and  what  rules  govern 
that  equipment?  Spectrum  management  also  balances  cost,  quality, 
and  diversity  in  any  radio  service. 

Consider  a  few  examples.  The  FM  aural  broadcast  band  consists  of 
20  MHz  of  spectrum,  broken  into  one  hundred  channels,  each  200 
KHz  wide.  Had  we  chosen  AM  modulation  rather  than  FM,  we  could 
have  accommodated  1,000  to  2,000  channels  on  the  FM  band.  Re¬ 
ceiver  costs  would  have  been  about  the  same,  but  the  sound  quality 
would  have  been  lower. 

We  face  a  similar  choice  in  television  today.  Much  has  been  learned 
about  compressing  television  signals  into  narrower  channels.  We 
could,  if  we  wished,  develop  new  television  standards  which  main- 
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tain  current  quality  but  allow  more  stations  to  operate  in  each  mar¬ 
ket.  Alternatively,  we  could  develop  new  television  standards  which 
improve  quality  and  allow  as  many  stations  to  operate  in  most  mar¬ 
kets  as  operate  today.  The  latter  choice  appears  to  be  the  alternative 
we  are  selecting  in  this  country;  the  alternative  of  constant  quality 
and  increased  diversity  in  television  appears  to  be  discarded  almost 
without  discussion. 

Decisions  about  radio  system  design  and  standards  represent  a 
trade-off  between  different  aspects  of  the  public’s  interest  in  commu¬ 
nications.  More  diversity  is  almost  always  possible  by  sacrificing 
spending  quality  or  spending  more  money. 

The  basic  problem  in  spectrum  regulation  is  easily  stated.  Our  cur¬ 
rent  spectrum  regulatory  institutions  were  designed  to  administer  a 
plentiful  resource,  not  to  manage  a  scarce  one.  Indeed,  it  is  doubtful 
that  the  early  designers  of  radio  licensing  procedures  thought  of  their 
task  as  resource  management.  Rather,  they  probably  envisioned  regu¬ 
lation  as  a  coordination  problem  —  a  setting  of  the  rules  of  the  road 
so  that  interference  could  be  controlled  and  the  use  of  the  spectrum 
would  be  orderly.  The  current  spectrum  regulatory  process  works  well 
in  regions  of  the  spectrum  where  there  is  little  or  no  scarcity.  It  breaks 
down  almost  completely  when  scarcity  occurs.  Fundamental  reform 
is  required  to  manage  scarcity. 

The  Radio  Spectrum 

The  usable  radio  spectrum  covers  a  wide  range  of  frequencies  and 
has  a  correspondingly  wide  range  of  properties.  Below  about  30  MHz, 
radio  waves  tend  to  travel  long  distances,  well  beyond  the  horizon. 
The  use  of  these  frequencies  is  therefore  subject  to  international  agree¬ 
ment  and  cooperation.  These  frequencies  are  mostly  used  for  long 
distance  communications,  though  this  range  also  includes  the  famil¬ 
iar  AM  broadcast  band. 

The  most  valuable  section  of  the  spectrum  is  the  VHF  and  lower 
UHF — the  region  from  30  MHz  to  1,000  MHz.  This  region  can  sup¬ 
port  television  broadcasting,  land-mobile  radio,  aural  broadcasting, 
and  almost  any  other  communications  need.  It  gives  good  coverage, 
and  radios  operating  in  this  range  can  be  built  at  reasonable  cost 
today. 

Above  roughly  1,000  MHz  (1.0  GHz)  radio  waves  tend  to  travel  in 
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straight  lines  from  transmitter  to  receiver  and  their  propagation  is 
blocked  if  there  is  not  a  line-of-sight  path  from  transmitter  to  receiver. 
In  this  band  frequencies  are  normally  used  for  point-to-point  com¬ 
munications  such  as  microwave  links  and  radar.  There  are  some  ter¬ 
restrial  broadcasting  applications  at  such  frequencies,1  but  this  re¬ 
gion  of  the  spectrum  tends  to  be  used  for  nonbroadcast  applications. 
Direct  Broadcast  Satellites  (DBS)  may  change  this  in  the  future. 

The  Evolution  of  the  Regulatory  System 

Regulatory  institutions  and  methods  governing  spectrum  have  evolved 
slowly.  It  is  instructive  to  look  at  the  problems  facing  the  people  who 
constructed  those  systems  to  understand  better  the  regulatory  struc¬ 
ture  they  passed  on  to  us. 

Marconi  developed  a  practical  system  of  electrical  wave  telegraphy 
which  he  demonstrated  to  British  officials  in  1896.  Only  ten  years 
later,  an  international  conference  was  held  in  Berlin  to  set  rules  and 
standards  for  the  use  of  the  radio  spectrum.  Between  1906  and  1910 
radio  operations  were  restricted  to  what  we  now  regard  as  low  fre¬ 
quencies,  those  below  a  few  MHz.  Electromagnetic  waves  with  fre¬ 
quencies  in  this  range  propagate  distances  up  to  several  hundred 
miles.  Stations  using  turn-of-the-century  technology  could  interfere 
with  one  another  if  they  were  within  fifty  to  one  hundred  miles  of 
each  other  and  tried  to  operate  on  the  same  frequency. 

Traffic  was  limited.  Large  ships  were  the  predominate  users  of  wire¬ 
less  telegraphy  and,  in  1910  only  30,000  commercial  ships  weighed 
more  than  100  tons.2  Wireless  telegraphy  greatly  increased  the  pro¬ 
tection  of  life  and  property  at  sea  by  providing  endangered  ships  with 
a  voice  to  call  beyond  the  horizon  for  help.  Radio  was  also  heavily 
used  for  military  communications,  primarily  by  the  navy. 

Radio  regulations  early  in  this  century  included  agreements  on  stan¬ 
dard  signaling  systems,  assigning  specific  frequencies  to  specific  land 
stations,  monitoring  of  specific  frequencies  for  distress  signals,  and 
requiring  all  ships  above  a  certain  size  to  carry  radio  gear.  When  a 
ship  considered  installing  radio  gear,  the  owner  benefited  from  the 
improved  safety  for  ship  and  cargo  but  did  not  directly  benefit  from 
the  improved  safety  that  came  to  other  radio  equipped  ships  on  the 
sea  lanes  —  since  the  first  ship  could  respond  to  radio  messages  for 
help. 
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Thus,  the  system  of  wireless  telegraphy  needing  regulation  in 
1906-10  experienced  little  or  no  scarcity,  a  great  need  for  frequency 
coordination,  and  a  public  goods  component  in  many  decisions  and 
rules.  These  three  factors  fit  well  with  a  centralized  command  and 
control  resource  management  system.  Looking  back,  it  seems  that 
radio  spectrum  management  began  when  the  spectrum  was  a  resource 
more  like  unlimited  address  space  than  like  offshore  oil.  Ronald  Coase, 
in  his  seminal  article  on  the  Federal  Communications  Commission, 
passes  over  the  early  legislative  proposals  for  radio  regulation  con¬ 
cerned  with  safety  operations,  mandatory  installation  of  radio  equip¬ 
ment,  and  the  like  to  focus  on  proposals  to  give  the  government  ex¬ 
clusive  control  of  the  spectrum.3  Careful  consideration  of  the  problems 
of  maritime  operations  early  in  the  century  makes  the  press  for  gov¬ 
ernment  monopoly  more  understandable. 

While  maritime  communications  demonstrated  an  early  need  for 
centrality  and  control,  the  special  problems  of  AM  radio  demonstrated 
the  need  to  make  order  out  of  chaos.  In  the  early  1920s  radio  broad¬ 
casting  began  to  grow  rapidly,  operating  on  frequencies  around  and 
on  the  current  AM  broadcasting  band.  The  AM  band  has  good  long¬ 
distance  propagation  properties  at  night,  which  means  that  interfer¬ 
ence  can  be  a  problem  between  stations  located  hundreds  of  miles 
apart.  By  April  1926  series  of  court  decisions  had  removed  any  regu¬ 
latory  control  over  a  broadcast  station’s  choice  of  transmission  fre¬ 
quencies  or  of  broadcasting  hours.4  There  were  not  enough  different 
positions  in  the  AM  band  to  satisfy  all  claimants,  and  broadcast  lis¬ 
teners,  although  beneficiaries  of  broadcast  programming,  were  not 
parties  to  the  programming  decisions.  The  absence  of  control  led  to  a 
period  of  disorder  which  put  great  pressure  on  Congress  to  devise  a 
system  of  broadcast  regulation. 

Congress  brought  the  Federal  Radio  Commission  into  being  in  early 
1927.  The  language  of  the  1927  act  was  carried  over  into  the  Commu¬ 
nications  Act  of  1934  which  established  the  Federal  Communica¬ 
tions  Commission.  Given  the  environment  and  experience  which 
helped  foster  the  law,  it  is  not  surprising  that  it  created  a  system  which 
gives  the  FCC  extensive  control  over  all  technical  aspects  of  a  licensed 
transmitter.  Congress  gave  the  FCC  a  vague  statutory  standard  of  the 
“public  interest,  necessity  or  convenience”  to  guide  it  in  its  spectrum 
management  task. 

What  if  the  1927  broadcasters  had  used  technology  comparable  to 
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current  FM  broadcasting  technology  in  the  frequency  spectrum  range 
from  100  to  200  MHz?  At  these  frequencies  there  is  little  interference 
beyond  the  horizon,  and  the  100  MHz  of  spectrum  could  accommo¬ 
date  200  stations  in  every  major  urban  area.  In  addition,  suppose 
there  had  been  no  prior  experience  with  maritime  radio.  Assume  also 
that  the  technology  was  such  that  transmitters  were  expensive,  costing 
about  $100,000  a  year  to  operate,  but  receivers  were  inexpensive,  cost¬ 
ing  $10  per  year  to  operate.  With  this  technology  and  cost  structure 
there  would  probably  be  vacant  frequencies  in  every  city.  It  would  be 
necessary  to  prevent  two  transmitters  from  operating  on  the  same  fre¬ 
quency  in  any  one  location.  Regulation  would  be  necessary,  but  it  would 
be  minimal.  It  is  hard  to  imagine  regulators  creating  a  fairness  doc¬ 
trine,  and,  in  the  unlikely  event  that  they  did,  the  courts  would  probab¬ 
ly  strike  it  down  as  being  in  clear  conflict  with  the  First  Amendment. 

Regulation 

Many  justifications  are  offered  for  regulation,5  including: 

-Enforcing  community  moral  standards,  such  as  antiobscenity  laws 
and  prohibitions  against  cruelty  to  animals; 

-Reducing  transactions  costs,6  such  as  state  calibration  of  butchers’ 
scales  and  gasoline  pumps; 

-Continuing  a  tradition  of  regulation,  such  as  the  postal  service,  land 
transportation  regulation  after  the  invention  of  the  truck,  and  re¬ 
strictions  on  child  labor; 

-Protecting  consumers  by  substituting  expert  skills  for  the  general 
skills  of  the  consumer,  which  also  reduces  consumer  uncertainty 
about  unknown  products; 

-Reducing  negative  externalities,  such  as  regulation  limiting  aircraft 
noise,  which  attempts  to  balance  the  benefits  of  air  transportation 
with  the  costs  of  noise  and  other  pollution; 

-Controlling  positive  externalities,  such  as  requiring  that  television 
receivers  be  equipped  with  UHF  tuners,  which  increases  the  quality 
and  quantity  of  broadcasting  available  to  other  viewers; 

-Assessing  responsibilities  for  public  goods,  such  as  fireworks  dis¬ 
plays  or  television  broadcasts; 

-Protecting  against  monopoly-induced  market  failure  to  assure  pub¬ 
lic  access  to  goods  and  services  otherwise  unavailable. 
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Radio  regulation  has  been  justified  by  some  of  this  reasoning.  A 
wide  variety  of  electronics  systems  radiate  electromagnetic  energy  or 
are  readily  affected  by  electromagnetic  radiation.  The  following  cases 
illustrate  the  problems  and  the  advantages  associated  with  such  reg¬ 
ulatory  behavior.  Each  generate  problems  requiring  regulation,  al¬ 
though  the  reasons  differ  from  case  to  case. 

Transmitter  Regulation 

Maritime  Radio  1900-25.  Regulation  here  was  necessary  to  avoid 
or  reduce  transaction  costs,  especially  those  required  to  control 
the  extensive  negative  externalities  created  by  interfering  radio 
transmissions  on  the  same  frequency  at  the  same  time.  Regulation 
of  maritime  radio  served  other  needs  as  well.  Radio  transmitters 
and  receivers  on  ships  create  positive  externalities.  Giving  each 
ship  the  ability  to  respond  to  distress  signals  from  other  ships  benefits 
all  ships. 

Television  Broadcasting  Today.  Television  broadcasting  regulation  fo¬ 
cuses  on  community  and  moral  standards  and  problems  created  by 
the  limited  number  of  broadcast  outlets.  The  concern  over  violence 
and  sex  on  television  which  created  the  pressures  that  led  to  TV’s 
family  hour  or  its  indecency  standards  seem  most  clearly  an  issue  of 
moral  standards.  The  demands  for  access  to  the  airwaves  expressed 
in  the  fairness  doctrine  and  the  Federal  Communications  Commis¬ 
sion’s  personal  attack  rules  stem  from  concerns  about  monopoly 
abuse.  Broadcasting  creates  public  goods,  and  regulation  may  be  nec¬ 
essary  to  provide  sufficient  amounts  of  that  good. 

Point-to-Point  Microwave  Links.  The  only  reasons  to  continue  to  reg¬ 
ulate  such  systems  are  to  reduce  transaction  costs.  A  property  rights 
system  would  probably  be  more  efficient. 

Incidental  Radiators.  Automobile  ignition  systems,  electrical  motors, 
or  computers  all  exhibit  the  negative  external  effects  of  noisy  electri¬ 
cal  systems.  Regulation  is  probably  the  most  efficient  way  to  control 
these  effects. 
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Industrial,  Scientific,  and  Medical  Equipment.  Equipment  such  as 
radio  frequency  (RF)  stabilized  arc  welders  or  diathermy  machines 
generate  electromagnetic  radiation  as  a  natural  side  effect  of  their 
operation.  Specific  radio  bands  are  set  aside  for  such  equipment. 
(This  is  analogous  to  zoning  one  part  of  a  town  for  industrial  render¬ 
ing  plants  or  smelters.)  The  major  incentive  to  regulate  is  to  control 
negative  externalities  cheaply.  Additionally,  consumers  are  pro¬ 
tected  against  their  ignorance  of  the  effects  of  radiation  on  other 
systems. 

Changes  in  the  Medium.  This  phrase  refers  to  activities  which  change 
the  nature  of  the  path  that  carries  a  radio  signal.  Such  changes  lie  on 
the  edge  of  regulation  today.  For  example,  in  1972  the  Illinois  Citi¬ 
zens  Committee  for  Broadcasting  (ICCB)  sued  the  FCC  to  halt  the  con¬ 
struction  of  the  Sears  Tower  in  Chicago  to  avoid  possible  ghosting  of 
commercial  television;7  similar  cases  include  the  building  of  the  World 
Trade  Center  and  airplane  flight  patterns  interfering  with  television 
reception.  The  ICCB  suit  was  an  attempt  to  control  an  expected  prob¬ 
lem  which  would  flow  jointly  from  the  construction  of  the  Sears  Tower 
and  TV  broadcasting. 

Receiver  Regulation 

Domestic  Satellite  Receive-Only  Earth  Stations.  The  FCC  permits  li¬ 
censing  of  domestic  satellite  receive-only  earth  stations  but  no  longer 
requires  it.  The  licensing  process  requires  a  frequency  coordination 
step  to  insure  that  the  receiver  will  not  be  subject  to  interference  from 
common  carrier  microwave  systems  or  satellite  systems  operating  on 
the  same  frequencies. 

Licensing  the  receive-only  earth  stations  benefits  the  owner  of  the 
receiver  because  the  receiver  becomes  a  recognized  spectrum  user 
and  is  protected  against  the  creation  of  new  links  that  might  cause 
interference.  However,  this  is  expensive  protection.  A  receive-only 
ground  station,  as  used  by  cable  television  systems,  costs  about 
$10,000.  The  frequency  coordination  process,  usually  performed  by 
consulting  engineering  firms,  normally  costs  $1,000.  (These  charges 
cover  the  costs  of  maintaining  the  data  bases,  contacting  other  users, 
and  other  administrative  tasks.)  Consumer  receive-only  ground  sta¬ 
tions  are  much  less  expensive,  costing  about  $2,000.  Clearly,  an  ad- 


254  Charles  L.  Jackson 


ministrative  process  which  increases  the  costs  so  much  can  be  justified 
only  if  its  benefits  are  significant. 

Originally,  the  FCC  required  licenses  for  all  satellite  earth  stations. 
Only  several  years  after  the  development  of  low-cost  receive-only  earth 
stations  did  the  FCC  amend  its  rules  to  allow  for  the  operation  of 
unlicensed  receive-only  earth  stations. 

In  this  case  the  FCC  offers  a  reasonable  choice  to  the  operators  of 
receive-only  earth  stations:  they  can  pay  the  administrative  costs  and 
get  protection,  or  they  can  avoid  the  administrative  costs  and  go  with¬ 
out  protection.  It  took  years  to  match  policy  to  new  technology. 

Incidental  Receivers.  Electrical  equipment  not  specifically  designed 
to  act  as  receivers  will  sometimes  do  so.  The  problem  comes  from 
electrical  equipment  such  as  electric  organs,  stereo  systems,  or  even 
television  receivers  that  can  act  as  receivers  of  undesired  fields  and 
have  their  performance  degraded.  For  example,  when  a  consumer’s 
$500  color  television  set  stops  working  because  an  amateur  radio  op¬ 
erator  has  moved  in  next  door,  serious  conflicts  erupt  between  the 
two.  In  1982  Congress  gave  the  FCC  the  authority  to  “[establish]  mini¬ 
mum  performance  standards  for  home  electronic  equipment  ...  to 
reduce  their  susceptibility  to  interference  from  radio  frequency 
energy.”8  The  purpose  of  such  legislation  was  to  reduce  transaction 
costs  by  avoiding  the  effects  of  consumer  ignorance  and  to  reduce  the 
uncertainty  consumers  face  when  purchasing  such  goods. 

The  potential  direct  costs  of  this  legislation  include  the  addition  of 
overprotection  features  in  the  design  of  all  equipment  to  meet  exces¬ 
sively  tight  constraints,  the  provision  of  interference  protection  hard¬ 
ware  in  equipment  that  has  no  need  for  it,  and  the  costs  of  the 
certification  process.  The  benefits  flow  jointly  to  owners  of  electrical 
equipment  that  would  be  interfered  with  and  operators  of  transmit¬ 
ters,  mostly  operators  in  the  citizens  and  amateur  services,  whose 
transmissions  do  not  create  problems  for  their  neighbors. 

Better  cures  are  possible  than  regulation  of  electronic  equipment 
design.  One  simple  cure  would  be  recognition  in  statute  and  through¬ 
out  the  legal  and  social  system  that  harms  caused  by  licensed  trans¬ 
missions  must  be  accepted — that  there  is  no  remedy  except  non- 
susceptible  equipment.  The  problem  with  this  solution  is  that  the 
consumer  might  not  be  aware  of  the  potential  problem  until  he  or  she 
has  purchased  equipment  and  finds  that  it  does  not  work  properly  in 
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the  presence  of  extraneous  fields.  This  could  be  remedied  by  requir¬ 
ing  manufacturers  either  to  warrant  electronic  gear  as  being  able  to 
operate  in  common  extraneous  fields  or  to  disclose  prominently  the 
equipment’s  interference  susceptibility.  Thus,  the  manufacturer  and 
the  consumer  could  both  trade  off  interference  protection  against  cost. 

UHF-TV  Receiver  Improvement.  In  1962  Congress  amended  Section 
303  of  the  Communications  Act  of  1934  by  passing  the  All  Channel 
Receiver  Act9  to  give  the  FCC  the  power  to  require  that  TV  receivers  be 
capable  of  receiving  both  VHF  and  UHF  signals  adequately.  The  FCC,  at 
the  urging  of  UHF  broadcasters,  changed  the  performance  requirements 
for  UHF  television  sets  making  them  more  sensitive  and  better  able  to 
pick  up  weak  signals. 

The  need  for  legislation  was  stated  in  the  Senate  report  on  the 
All  Channel  Receiver  Act:  “There  is  thus  a  vicious  cycle;  refusal 
by  the  public  to  buy  UHF  sets  until  there  are  UHF  stations  offer¬ 
ing  attractive  programs,  and  the  inability  of  UHF  broadcasters  to 
provide  good  programming  in  the  absence  of  an  audience  which 
will  attract  advertisers  and  networks.”  Here  the  argument  for  regu¬ 
lation  is  clearly  based  upon  the  existence  of  positive  externalities. 
When  you  buy  a  UHF  receiver  your  neighbor  is  probably  better  off 
— since  UHF  broadcasters  will  have  more  viewers,  get  greater  ad¬ 
vertising  revenue,  and  therefore  provide  him  or  her  with  better  pro¬ 
gramming  alternatives.  But  this  increment  to  his  or  her  welfare  is  not 
available  to  you  and  thus  is  probably  not  reflected  in  your  decision. 
Hence,  if  your  choice  between  a  VHF-only  television  receiver  and  a 
combined  VHF-UHF  receiver  were  guided  by  regulation,  efficiency  will 
be  served. 

Congress  chose  to  prohibit  the  sale  of  television  sets  without  UHF 
tuners.  It  would  have  been  more  efficient  to  determine  the  magnitude 
of  the  public  benefits  flowing  from  the  purchase  of  a  combined  UHF- 
vhf  set  and  place  a  tax  equal  to  that  amount  on  VHF-only  sets.  Were 
technology  to  change — if,  for  example  a  new  technique  were  devel¬ 
oped  for  manufacturing  VHF-only  sets  which  made  them  much 
cheaper  than  UHF-VHF  sets — consumers  would  be  able  to  make  the 
efficient  choice.  Arguing  against  this  more  general  approach,  how¬ 
ever,  were  technology  trends  reducing  the  costs  of  the  UHF  tuner  and 
the  political  difficulty  of  passing  this  tax. 
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Prohibitions  against  Eavesdropping.  Radio  Regulations,10  the  Com¬ 
munications  Act  of  1934.  and  the  FCC  rules  all  prohibit  the  intercep¬ 
tion  and  disclosure  of  nonbroadcast  radio  communications.  Some 
states  have  prohibited  the  use  of  special  receivers  to  detect  radar  equip¬ 
ment  for  measuring  automobile  speed. 

Such  rules  grow  out  of  needs  other  than  the  allocation  of  a  scarce 
resource.  They  are  statements  of  community  standards  and  concepts 
of  privacy  or  are  attempts  to  create  and  protect  intellectual  property. 
Privacy  is  involved  when  the  rules  lead  to  prohibition  of  the  inter¬ 
ception  and  disclosure  of  personal  radio  telephone  calls  or  radio  tele¬ 
grams.  Intercepting  radio  telephone  calls  for  commercial  advantage 
is  prohibited,  as  is  the  interception  of  television  programs  distributed 
by  domestic  communications  satellite.  Clearly,  the  purpose  of  these 
regulations  is  to  make  radio  communications  more  valuable  by  giv¬ 
ing  it  an  extra  dimension  of  security  and  privacy. 

Maritime  Safety  Channel  Monitoring.  Article  35  of  the  Radio  Regula¬ 
tions  requires  public  correspondence  coast  stations11  providing  mar¬ 
itime  mobile  service  to  keep  watch  on  the  distress  frequency  2.182 
kHz.  and  ships  are  urged  to  keep  the  maximum  watch  practicable  on 
this  frequency.  Section  351(a)(2)  of  the  Communications  Act  of  1934 
requires  large  ships  to  carry  radio  direction-finding  gear  for  use  in 
locating  ships  in  distress. 

Such  regulations  serve  two  purposes.  First,  they  establish  and  iden¬ 
tify  a  frequency  for  distress  signaling  use.  Assigning  a  single  address 
to  this  function  allows  emergency  equipment  of  a  specific  ship  to 
interconnect  with  search  and  rescue  equipment  anywhere  in  the  globe. 
Second,  the  regulations  require  actions  which  generate  positive  ex¬ 
ternalities.  Keeping  watch  over  the  distress  frequency  places  costs  on 
coast  stations  but  does  not  bring  direct  revenue  to  the  coast  stations. 
Similarly,  ships  which  carry  direction  finders  benefit  other  ships.  In 
a  narrow  sense  channel  monitoring  is  uneconomic,  but.  more  broadly, 
the  benefits  flowing  to  mariners  change  the  calculus  of  cost.12 

Radio  Astronomy  Astronomers  have  special  spectrum  needs.  Al¬ 
though  they  do  not  transmit,  they  operate  sensitive  optical  and  radio 
receivers  which  can  be  rendered  inoperable  by  interfering  signals.  A 
radio  astronomy  observatory  represents  a  substantial  investment;  for 
example,  the  radio  astronomy  facility  in  Puerto  Rico  represents  a  cap- 
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ital  investment  of  $15  million  and  has  an  annual  operating  budget  of 
$4  million. 

Radio  astronomers  are  not  regulated;  that  is,  a  decision  to  build  a 
radio  telescope  is  not  conditional  on  FCC  approval  or  conformity  with 
radio  regulations.  But  radio  astronomers  can  register  their  receivers 
and  their  use  of  a  frequency  with  the  International  Telecommunica¬ 
tion  Union  (ITU)  and  receive  the  same  protection  as  a  communica¬ 
tions  service  against  the  building  and  operation  of  new  transmitters. 
This  is  an  excellent  example  of  the  benefits  of  the  coordination  func¬ 
tion  of  frequency  management.  Were  there  were  no  spectrum  scarcity 
at  all,  radio  astronomers  would  still  require  protection  against  trans¬ 
mitters  which  could  interfere  with  observations.  Much  of  our  current 
regulatory  structure  would  be  needed  in  a  world  without  spectrum 
scarcity.  Such  regulation  attempts  to  reduce  the  costs  of  coordinating 
radio  astronomy  use  of  the  spectrum  with  communications  uses. 

A  significant  amount  of  radio  regulation  flows  from  reasons  other 
than  the  need  to  allocate  the  use  of  a  scarce  resource.  The  reduction 
of  transaction  costs  applies  in  the  greatest  number  of  cases.  All  at¬ 
tempts  to  regulate  these  transaction  costs  represent  arguments  that  a 
centralized  administrative  system  can  best  manage  the  flow  of  infor¬ 
mation  and  decisionmaking  required  to  prevent  the  harmful  external 
effects,  interference,  of  transmitters.  Nonetheless,  the  system  to  con¬ 
trol  these  externalities  extends  into  the  control  of  a  host  of  activities 
far  removed  from  the  elemental  need  to  promote  efficient  use  of  the 
underlying  spectrum  resource.  The  most  clear  cut  examples  of  this 
are  the  regulations  imposed  on  the  improper  use  of  receivers — for 
example,  to  steal  information.  But  prohibition  of  obscenity  or  inde¬ 
cency  on  television  is  also  rooted  in  needs  other  than  efficient  re¬ 
source  management. 

The  Current  Regulatory  Structure 
for  Spectrum 

Three  institutions  currently  establish  and  monitor  our  system  of  spec¬ 
trum  regulation:  the  International  Telecommunication  Union,  the  Fed¬ 
eral  Communications  Commission,  and  the  National  Telecommuni¬ 
cations  and  Information  Administration. 

The  ITU  is  a  specialized  agency  of  the  United  Nations,  although  it 
grew  from  the  earlier  International  Telegraph  Union  organized  in  the 
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middle  of  the  nineteenth  century.  The  ITU  now  has  174  member  na¬ 
tions.  As  its  name  suggests,  it  is  an  international  body  concerned 
with  coordinating  telecommunications  operations  among  its  mem¬ 
bers.  For  example,  the  ITU  develops  and  distributes  standards  for  the 
interconnection  of  national  telephone  systems.  It  plays  two  major 
roles  in  radio  communications.  Through  meetings  of  its  members  in 
Administrative  Radio  Conferences,  it  develops  the  International  Radio 
Regulations.  The  Radio  Regulations  give  priority  in  most  services  to 
the  first  user  of  a  frequency.  The  ITU  also  operates  the  International 
Frequency  Registration  Board  (IFRB),  which  records  frequency  assign¬ 
ments  made  by  each  country  and  keeps  a  record  of  first  use. 

Were  resource  scarcity  a  major  problem,  we  would  expect  an  insti¬ 
tutional  mechanism  for  preallocation  of  the  resource,  rather  than  a 
first-come,  first-served  system.  However,  if  the  problem  is  manage¬ 
ment  or  coordination  of  a  nonscarce  resource,  then  the  IFRB  is  an 
excellent  institution.  A  first-come,  first-served  rule  is  an  objective 
and  quite  fair  mechanism  for  choosing  between  two  competing  users 
of  a  radio  frequency.  Furthermore,  the  first-come,  first-served  rule 
forces  users  to  supply  the  information  needed  for  effective  coordina¬ 
tion.  Only  in  the  last  few  years,  in  some  radio  services  (notably  satel¬ 
lites!,  has  the  ITU  moved  away  from  a  complete  first-come,  first-served 
approach. 

The  Federal  Communications  Commission  is  an  independent  reg¬ 
ulatory  agency  created  by  Congress  in  the  Communications  Act  of 
1934  to  regulate  communications  common  carriers  and  civil  users  of 
the  radio  spectrum.  The  FCC  allocates  the  spectrum  to  classes  of  do¬ 
mestic  users,  such  as  television  broadcasters  or  land-mobile  radio 
operators,  through  rulemaking  proceedings.  Individual  licenses 
within  a  service  are  assigned  according  to  the  criteria  set  forth  in  the 
rules. 

Federal  government  spectrum  use  is  administered  by  the  National 
Telecommunications  and  Information  Administration  (NTIA).  The  In¬ 
terdepartmental  Radio  Advisory  Committee  (IRAC),  a  committee 
formed  by  representatives  of  most  radio-using  agencies  within  the 
federal  government,  assists  NTIA  in  frequency  management.13 

The  domestic  spectrum  management  system  is  relatively  inexpen¬ 
sive.  The  entire  FCC  budget  is  only  $100  million  per  year,  and  the 
NTIA  frequency  management  budget  is  approximately  $8  million  per 
year.14  However,  it  lacks  flexibility  and  requires  a  long  time  to  reach 
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decisions.  This  rigidity  reflects  organizational  structure  on  the  one 
hand  and,  on  the  other,  the  impact  of  vested  interests  created  both  by 
sunk  costs  in  current  equipment  and  by  the  benefits  of  current  spec¬ 
trum  allocations. 

We  have  a  system  suited  to  an  era  of  slow  technical  change.  It  is  a 
system  that  works  best  with  a  relative  abundance  of  the  spectrum 
resource.  And  it  is  a  system  designed  with  great  concern  for  the  pub¬ 
lic  goods  aspect  of  resource  use. 

Spectrum  Allocation:  Cutting  the  Pie 

The  spectrum  management  process  can  be  drawn  as  a  three-step 
process — allocation,  allotment,  and  assignment.  Allocation  refers  to 
the  process  of  setting  aside  a  block  of  spectrum  for  a  specific  use.  For 
example,  the  frequencies  88-108  MHz  are  set  aside  for  FM  broadcast¬ 
ing.  Inside  this  band  decisions  are  necessary  concerning  channel  size 
and  spacing  and  technical  standards.  One  further  step  is  allotment 
— choosing  which  channels  will  be  used  at  each  city  Finally,  licens¬ 
ing  assigns  a  specific  frequency  to  a  specific  station.15 

The  allocation  process  determines  how  many  stations  will  be  avail¬ 
able  to  license.  There  is  a  significant  controversy  today  over  spec¬ 
trum  allocation  in  the  UHF  band.  There  is  little  unallocated  spectrum 
available  today  in  the  most  valuable  regions  of  the  spectrum — those 
best  suited  to  land-mobile  and  television  broadcasting.  If  more  spec¬ 
trum  is  to  be  made  available  to  land-mobile  operators,  it  must  be 
reallocated  from  UHF  television  or  government  uses. 

The  land-mobile  community  has  been  pressing  for  such  realloca¬ 
tion  for  years.  In  many  communities  there  are  unused  UHF  television 
channels  which  could  be  used  for  land-mobile  radio.16  Use  of  these 
channels  to  accommodate  growth  in  land-mobile  usage  puts  off  the 
day  when  the  land-mobile  community  will  have  to  replace  its  exist¬ 
ing  stock  of  equipment  with  newer,  more  efficient  equipment.  Mov¬ 
ing  to  new  equipment  standards  will  be  both  expensive  and  disrup¬ 
tive.  Both  manufacturers  and  users  can  be  expected  to  want  to  defer 
this  for  as  long  as  possible.  Thus,  both  groups  push  to  permit  land- 
mobile  sharing  of  UHF  television  channels.  However,  the  broadcast 
interests  have  been  able  to  convince  the  FCC  to  delay  UHF  sharing 
until  the  completion  of  a  comprehensive  examination  of  broadcast¬ 
ing  needs  for  that  spectrum  to  accommodate  advances  in  television 
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technology — principally  high-definition  television  (HDTV).  The  term 
“Advanced  Television”  (ATV)  has  been  coined  to  refer  to  the  next  step 
in  the  evolution  of  television,  which  may  include  HDTV,  improved 
sound  quality,  wide-screen  pictures  and  other  features.  Advanced  tele¬ 
vision  is  important  to  broadcasters  since,  if  consumers  prefer  advanced 
television,  and  existing  broadcasters  cannot  provide  it,  they  will  lose 
viewers  to  cable,  videocassettes,  and,  perhaps,  direct  broadcast 
satellites. 

The  FCC  has  established  an  Advisory  Committee  on  Advanced  Tele¬ 
vision  which  is  examining  systems  available  for  improved  television, 
costs,  compatibility  with  current  standards,  and  the  need  for  addi¬ 
tional  spectrum  to  accommodate  these  systems  on  over-the-air  televi¬ 
sion,  etc.  This  process  is  the  most  complete  technical  examination  of 
the  television  production  and  distribution  process  ever  undertaken. 

The  ATV  inquiry  is  a  once-in-a-generation  opportunity  to  review 
the  use  of  the  VHF  and  UHF  spectrum  allocated  to  broadcasting.  It  may 
well  be  possible  to  pack  UHF  television  stations  more  tightly  and  free 
spectrum  for  land-mobile  or  for  additional  broadcast  stations.  This 
opportunity  to  improve  the  use  of  the  UHF  spectrum  should  be  con¬ 
sidered  carefully — such  opportunities  come  rarely. 

Management  Tools 

Spectrum  management  consists  of  more  than  just  dividing  up  the 
resources.  Regulators  also  have  to  police  the  rights  they  have  created. 
Frequency  coordination,  equipment  authorization  and  field  enforce¬ 
ment  are  tools  the  FCC  uses  to  police  the  use  of  the  spectrum. 

Frequency  coordination — enforcing  the  principle  of  first-come, 
first-served— is  a  basic  tool  of  spectrum  management.  FCC  regula¬ 
tions  for  the  private  mobile  radio  and  private  fixed  radio  services,  the 
broadcast  auxiliary  radio  service,  and  the  cable  television  microwave 
service  all  incorporate  frequency  coordination.  The  common  carrier 
frequency  coordination  process  is  the  most  stringent,  requiring 
affirmative  prior  notification  of  nearby  licensees  by  the  applicant  and 
a  thirty  day  waiting  period  before  an  application  may  be  filed. 

In  the  private  radio  services  the  license  application  must  affirm 
that  frequency  coordination  was  accomplished,  but  this  need  only  be 
a  computerized  analysis  without  prior  notification  of  other  licensees. 
For  the  private  mobile  radio  frequencies  that  are  allocated  to  an  indi- 
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vidual  service  (for  example,  Police  Radio  Service),  the  FCC  designates 
an  entity  (usually  a  trade  association)  to  handle  the  frequency  coor¬ 
dination  process.  For  the  private  fixed  radio  service,  frequency  coor¬ 
dination  is  done  by  the  same  contractors  that  do  common  carrier 
frequency  coordination. 

In  the  broadcast  auxiliary  radio  services,  used  for  electronic  news 
gathering,  frequency  coordination  is  most  often  accomplished  by  in¬ 
formal  local  committees  made  up  of  television  and  radio  station  chief 
engineers.  Since  cable  television  operators  share  microwave  frequen¬ 
cies  with  broadcasters,  they  also  participate  in  these  local  coordina¬ 
tion  committees.  However,  the  coordinating  committees  are  gener¬ 
ally  dominated  by  the  broadcasters  and  there  have  been  concerns  of 
potential  discrimination  expressed  by  the  cable  television  industry. 
These  concerns  have  never  evolved  into  any  formal  complaint  to  the 
FCC. 

Frequency  coordination  is  an  essential  element  of  spectrum  man¬ 
agement,  but  it  is  an  element  that  is  totally  in  private  hands.  Its  pur¬ 
pose  is  to  engineer  a  solution  to  an  applicant’s  spectrum  needs  and  to 
register  that  solution  as  a  property  right.  Through  frequency  coordi¬ 
nation  potential  interference  disputes  are  resolved  in  the  theoretical 
stage,  before  they  become  real  cases  of  interference.  Frequency  coor¬ 
dination  is  a  tool  which  works  best  in  uncongested  regions  of  the 
spectrum — where  the  problem  is  fitting  users  in  without  interference, 
not  dividing  up  a  scarce  resource. 

FCC  equipment  authorization  regulations  are  imposed  upon  equip¬ 
ment  manufacturers,  most  other  FCC  regulations  apply  to  licensees. 
Manufacturers  must  supply  equipment  that  complies  with  the  FCC 
technical  regulations.  For  the  most  part  the  FCC’s  technical  regula¬ 
tions  for  radio  services  concern  output  power,  occupied  bandwidth, 
frequency  stability,  and  modulation.  For  virtually  every  radio  service, 
equipment  cannot  be  marketed  unless  it  meets  the  technical  speci¬ 
fications  for  that  service.17  It  is  illegal  to  market  noncompliant 
equipment. 

Until  the  early  1980s  there  were  three  categories  of  equipment 
authorization:  type  acceptance,  type  approval,  and  certification.  Most 
transmitters  were  subject  to  type  acceptance,  which  requires  the  man¬ 
ufacturer  to  submit  equipment  measurements  to  the  FCC  for  review 
and  approval.  Transmitters  essential  to  life  and  safety,  like  Citizen 
Band  transmitters  (CB),  are  subject  to  type  approval,  which  requires 
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the  manufacturer  to  submit  a  unit  of  equipment  to  the  FCC  for  it  to 
make  the  measurements.  Certification  is  similar  to  type  acceptance, 
but  it  applies  to  incidental  emitters,  like  television  tuners,  and  unli¬ 
censed  low-power  transmitters,  such  as  garage  door  openers. 

In  the  early  1980s  the  FCC  added  two  additional  categories, 
notification  and  verification.  Notification  is  a  less  complicated  ver¬ 
sion  of  type  acceptance  —  the  manufacturer  must  make  the  same  mea¬ 
surements,  but  then  need  only  submit  to  the  FCC  a  sworn  statement 
that  he  has  made  the  measurements  and  determined  that  the  equip¬ 
ment  complies  with  the  FCC  technical  regulations.  Verification  is  even 
easier — the  manufacturer  must  still  make  the  measurements,  but  if 
the  equipment  is  confirmed  to  comply  with  the  technical  rules,  then 
the  manufacturer  need  only  apply  a  label  to  the  equipment  affirming 
the  compliance;  no  forms  must  be  submitted  to  the  FCC. 

In  the  past  few  years  the  FCC  has  moved  a  number  of  classes  of 
transmitters  from  the  type  acceptance  category  to  the  notification  cat¬ 
egory,  such  as  point-to-point  microwave  transmitters,  and  proposes 
to  move  some  from  notification  to  verification.  The  FCC  has  justified 
these  charges  by  pointing  to  the  reliability  of  equipment  manufactur¬ 
ers  in  complying  with  technical  rules.  Thus,  regulatory  delays  have 
been  substantially  reduced. 

The  FCC’s  Field  Operations  Bureau  enforces  its  prohibitions  on  in¬ 
terference  and  its  equipment  authorization  program.  Although  the 
FCC  does  not  have  the  authority  to  prosecute  violators  (that  power  lies 
with  U.S.  Attorneys),  its  Field  Operations  Bureau  does  have  author¬ 
ity  to  raid  violators  and  seize  equipment. 

In  recent  years  a  number  of  seizures  have  been  publicized, 
including:  computers  emitting  more  radio  energy  than  is  allowed  by 
Part  15  of  the  FCC  rules;  illegally  modified  CB  transmitters  transmit¬ 
ting  more  than  the  allowed  four  watts  of  power;  and  low-power  televi¬ 
sion  broadcast  transmitters  meant  to  transmit  a  video  signal  from  a 
VCR  in  one  room  of  a  home  to  a  TV  set  in  another  room.  Seizures  are 
usually  implemented  for  violations  of  the  equipment  authorization 
regulations. 

Raids,  which  may  also  include  seizure  of  equipment,  are  usually 
directed  against  persons  operating  transmitters  to  cause  deliberate 
interference.  Most  recent  raids  have  taken  place  against  amateur  radio 
licensees  causing  interference  to  other  licensees. 

The  resources  we  will  devote  to  spectrum  management  are  limited. 
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We  must  choose  the  level  of  support  to  give  each  of  the  various  ele¬ 
ments  of  spectrum  management — licensing,  equipment  authoriza¬ 
tion,  field  enforcement  and  other  elements.  The  choice  of  the  proper 
mix  of  these  elements  is  a  difficult  task. 

Strengths  and  Shortcomings  of 
the  Current  System 

Assessing  the  strengths  and  weaknesses  of  the  current  system  poses 
difficulties  since  there  are  no  radically  different  national  models  to 
compare  with  our  system.  The  international  system,  and  most  other 
national  systems,  are  also  centralized  command-and-control  regula¬ 
tory  systems  which  employ  block  allocation  techniques  extensively. 
Therefore,  the  best  source  of  concrete  comparisons  is  among  the  dif¬ 
ferent  services.  What  are  the  visible  strengths  and  weaknesses  in  each 
service? 

Innovation.  Innovations  are  adopted  quickly  in  the  satellites  and  mi¬ 
crowave  services,  less  quickly  in  land-mobile,  and  very  slowly  in  the 
broadcast  services.  The  differences  in  regulation  reflect  differences 
in  the  underlying  economics  imposed  by  the  technologies.  For  exam¬ 
ple,  a  satellite  system  operator  can  begin  using  a  new  modulation 
system  with  little  or  no  impact  on  other  systems.  The  only  accommo¬ 
dations  needed  are  in  the  equipment  in  his  or  her  system.  A  broad¬ 
caster  using  a  new  modulation  system,  however,  will  normally  re¬ 
quire  new  in-home  receiver  equipment  before  the  benefits  can  be 
realized.  It  therefore  makes  sense  to  have  the  FCC  review  any  decision 
on  use  of  new  standards  which  affect  many  consumers  and  may  af¬ 
fect  the  competitive  balance  in  broadcasting.  Even  minor  improve¬ 
ments  in  broadcasting  can  be  expected  to  be  subject  to  greater  regula¬ 
tory  scrutiny  than  similar  improvements  in  microwave  or  satellite 
services. 

This  greater  scrutiny,  together  with  the  FCC’s  desire  for  reasonable 
consensus  in  support  of  its  policies,  leads  to  protracted  decision¬ 
making.  Even  the  smallest  improvements  in  broadcasting  technology 
are  entangled  in  long  FCC  proceedings. 

Similarly,  radically  new  services  or  major  improvements  in  exist¬ 
ing  services  normally  require  a  change  in  FCC  rules.  A  party  wishing 
such  an  improvement  must  necessarily  disclose  any  new  technology 
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or  new  applications  which  underlay  a  claim  for  a  change  in  the  rules 
or  the  allocation  of  new  spectrum.  Such  disclosure  alerts  competi¬ 
tors,  who  can  enter  and  reduce  the  value  of  the  innovation  to  the 
party  proposing  it.  Thus,  the  regulatory  system  reduces  incentives 
for  a  significant  class  of  innovations. 

The  experience  of  rapid,  easy  innovation  in  satellite  systems  has 
led  some  to  advocate  trying  to  structure  licensing  in  other  services  in 
a  fashion  similar  to  satellite  systems.18  For  example,  a  single  channel 
could  be  licensed  to  one  firm  or  individual  on  a  nationwide  basis. 
The  primary  technical  constraints  would  be  that  transmitters  control 
interference  outside  that  licensed  channel,  but  technical  standards 
and  the  location  of  transmitters  inside  the  channel  could  be  deregu¬ 
lated.  The  licensee  could  trade-off  between  transmitter  separation, 
cost  and  service.  The  licensee  would  be  responsible  for  phasing  in 
new  technology  and  making  sure  that  the  new  technology  and  the 
old  could  coexist.  This  approach  is  discussed  in  more  detail  in  the 
section  below  describing  alternative  management  techniques. 

Accommodating  Entry.  How  does  the  current  system  react  when  some¬ 
one  invents  a  new  radio  communications  technology?  What  does  it 
do  when  the  use  of  a  radio  service  turns  out  to  be  vastly  different 
than  originally  predicted? 

First,  the  odds  are  the  system  will  do  little  to  allocate  spectrum  to  a 
new  technology.  Digital  mobile  radio  provides  a  good  example  of  this 
regulatory  stiffness.  The  growth  in  the  use  of  computers  and  the  de¬ 
crease  in  the  costs  of  digital  electronics  combined  to  make  the  use  of 
digital  communications  systems,  such  as  are  required  for  computer 
inquiry  terminals  in  police  cars,  economically  feasible.  Yet  such  sys¬ 
tems  must  operate  today  under  technical  rules  developed  earlier  for 
voice  signals  which  have  been  modified  incrementally  for  data  sig¬ 
naling.  There  is  no  indication  that  new  rules  which  optimized  to  fit 
the  special  strengths  and  weaknesses  of  digital  systems  will  be  put 
into  place. 

Second,  no  good  mechanism  exists  today  for  the  early  detection  of 
changed  spectrum  needs.  Rather,  the  political  process  detects  short¬ 
ages  only  after  they  have  become  severe. 

Generally  speaking,  the  reaction  of  the  current  system  depends  upon 
the  extent  of  current  uses  in  the  bands  best  suited  for  the  new  appli¬ 
cation.  In  the  relatively  uncrowded  microwave  bands  new  applica- 


The  Spectrum  Resource  2G5 


tions  and  new  technologies  can  be  adopted  relatively  quickly.  In  the 
crowded  VHF  and  UHF  bands  it  would  be  extremely  difficult  to  bring  a 
new  service  or  technology  into  being. 

Efficiency.  The  absence  of  a  yardstick  makes  it  hard  to  judge  the 
efficiency  of  the  current  system.  For  example,  how  much  more  should 
consumers  spend  on  television  sets  in  order  to  free  up  60  MHz  of 
spectrum  for  land-mobile  or  for  additional  broadcasting  channels? 

To  an  engineering  observer  the  efficiency  of  spectrum  use  in  this 
country  seems  mixed.  Satellite  systems  and  microwave  systems  ap¬ 
pear  to  be  quite  efficient.  Mobile  communications  systems  seem  mod¬ 
erately  efficient.  Broadcast  spectrum  usage,  especially  the  UHF  broad¬ 
cast  band,  seems  inefficient.  The  spectrum  in  the  United  States  could 
probably  support  two  to  four  times  as  many  over-the-air  television 
stations  as  it  does  today  if  we  employed  slightly  more  expensive,  but 
spectrum-conserving,  television  set  technology. 

The  FCC  is  aware  that  the  current,  nonmarket  system  often  does  not 
provide  individual  users  of  radio  systems  with  sufficient  incentives 
for  efficiency.  It  therefore  employs  direct  regulation  to  require  use  of 
more  efficient  technology.  There  are  minimum  loading  standards  in 
some  land-mobile  services,  minimum  modulation  efficiency  require¬ 
ments  for  digital  microwave,  and  minimum  path  length  requirements 
in  that  part  of  the  microwave  spectrum  best  suited  to  long-haul 
applications. 

Procedural  Changes 

The  current  regulatory  system  requires  long  periods  of  time  to  come 
to  decisions.  Years  can  go  by  from  the  time  an  inventor  or  entrepre¬ 
neur  requests  the  right  to  offer  a  new  service  until  the  request  is  ei¬ 
ther  granted  or  denied.  The  system  lacks  systematic  or  economically 
based  methods  for  making  trade-offs  among  services.  Spectrum  is 
allocated  to  services  and  applications  based  upon  the  effectiveness 
of  the  representatives  of  various  special  interests  in  pleading  their 
case  at  the  FCC  or  on  Capitol  Hill.  Once  an  allocation  decision  is 
made,  the  system  is  quite  rigid — the  decision  is  hard  to  change  or 
modify.  Procedural  changes,  within  the  FCC  and  between  the  FCC  and 
other  agencies,  could  simplify  standard-setting,  regulation,  enforce¬ 
ment  and  efficiency. 
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Comparative  Hearings.  If  one  person  applies  for  a  radio  license,  the 
process  is  simple:  the  application  is  examined  and  granted  if  in  ac¬ 
cord  with  the  rules,  otherwise  the  application  is  denied.  If  two  or 
more  people  apply  for  mutually  exclusive  licenses — where  opera¬ 
tion  of  one  station  would  create  unacceptable  interference  to  the  other 
—  the  FCC  must  choose  one  of  the  applicants  and  dismiss  the  rest. 

Through  most  of  its  history  the  FCC  has  made  its  choices  by  a  com¬ 
parative  hearing.  The  comparative  hearing  is  much  like  a  cable  fran¬ 
chise  proceeding  or  accepting  bids  from  contractors.  Following  a 
lengthy  process  which  includes  hearings  before  an  administrative  law 
judge,  the  FCC  chooses  among  the  applicants.  For  example,  all  other 
things  being  equal,  the  FCC’s  process  would  favor  an  applicant  with 
sound  financial  backing  over  one  with  weak  financial  backing. 

While  the  comparative  hearing  has  been  justly  maligned  as  cum¬ 
bersome,  time-consuming,  and  expensive,  it  does  have  virtues.  It  al¬ 
lows  the  FCC  to  weigh  alternative  services  proposed  by  competing 
applicants.  Thus,  the  FCC  can  favor  the  applicant  who  proposes  to 
bring  the  first  service  to  a  small  town  over  the  applicant  who  pro¬ 
poses  to  bring  the  fifth  service  to  a  major  city.  This  service  compari¬ 
son  feature  has  been  most  important  in  broadcasting.  The  compara¬ 
tive  hearing  was  a  good  tool  to  deal  with  the  problems  created  by 
first-come,  first-served  licensing  of  AM  radio  stations.19 

For  many  nonbroadcast  services  the  comparative  hearing  is  a 
difficult  tool.  There  is  no  reasonable  way  to  compare  the  service  of¬ 
fered  by  two  different  business  radio  users  — is  pizza  delivery  more 
important  than  fried  chicken  delivery?  There  is  no  good  way  to  de¬ 
cide  which  of  five  cellular  applicants  will  do  the  best  job.  And,  of 
course,  many  of  the  benefits  of  the  comparative  hearing  are  lost  when 
the  winner  sells  to  another  buyer. 

Lottery.  When  applicants  are  as  alike  as  peas  in  a  pod,  or  when  the 
uncertainty  surrounding  the  possible  uses  of  the  license  makes  choos¬ 
ing  difficult,  one  option  is  to  draw  straws  or  pick  a  name  out  of  a  hat. 
In  1981  Congress  gave  the  FCC  the  authority  to  do  just  that,  to  use  a 
system  of  “random  selection”  to  choose  among  competing  applicants. 

The  lottery  process  has  worked  well.20  It  eliminated  most  of  the 
problems  and  costs  of  the  comparative  hearing  and  has  expedited  the 
availability  of  valuable  new  services  to  the  public. 

The  lottery,  however,  has  created  problems  of  its  own.  For  valuable 
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licenses  the  number  of  applications  increased  dramatically,  increas¬ 
ing  administrative  costs.  This,  of  course,  is  exactly  what  has  hap¬ 
pened  in  the  cellular  service  where  some  markets  saw  hundreds  of 
applicants  for  the  nonwireline  frequencies. 

Auctions.  The  easiest  way  to  remedy  the  crush  of  speculative  appli¬ 
cations  would  be  to  require  applicants  to  bid  for  the  valuable  rights 
received — to  auction  licenses.21  Recent  supporters  of  the  auction  con¬ 
cept  have  included  presidents  Carter  and  Reagan  and  FCC  chairmen 
Fowler  and  Patrick. 

In  the  past  few  years  cellular  radio  systems  and  television  stations 
have  sold  for  far  more  than  the  value  of  their  physical  assets.  In  these 
and  similar  cases  the  “naked”  license  alone  possesses  considerable 
value.  Naturally  enough,  when  the  FCC  makes  a  license  available  for 
initial  grant,  there  are  often  many  applicants  for  that  license  among 
whom  the  FCC  must  then  choose. 

An  auction  is  merely  a  fair  and  efficient  way  to  establish  the  value 
of  the  license  before  the  FCC  grants  it  and  thereby  assure  that  the 
public  retains  the  windfall  benefits  of  awarding  such  a  privilege.  Auc¬ 
tions  also  reduce  the  FCC’s  costs  by  simplifying  the  choice  process, 
and  the  applicants’  costs  by  avoiding  unnecessary  license  applica¬ 
tions.  The  winning  applicant  will  pay  the  auction  price,  but  this  is  a 
transfer  payment  and  does  not  represent  resource  consumption  costs. 
If  auctions  are  properly  structured,  they  will  reduce  both  the  FCC’s 
work  load  by  removing  the  need  to  examine  many  technical  applica¬ 
tions  in  detail  and  will  save  our  society  even  more  by  reducing  appli¬ 
cants’  expenditures  on  legal  and  consulting  services.22 

Under  Chairman  Mark  Fowler,  the  FCC  prepared  legislation  author¬ 
izing  the  FCC  to  use  auctions  for  limited  regions  of  the  spectrum. 
Earlier  auction  proposals  were  criticized  for  being  unable  to  take  ac¬ 
count  of  important  issues  such  as  media  diversity  and  cross- 
ownership,  minority  ownership  and  participation,  and  integration  of 
ownership  and  management.  Such  criticisms  run  only  to  the  use  of 
auctions  to  choose  broadcast  licensees.  The  FCC’s  proposed  legisla¬ 
tion  avoided  these  problems  by  prohibiting  auctions  for  mass  media 
licenses. 

Similarly,  critics  have  raised  concerns  that  public  safety  or  amateur 
access  to  the  spectrum  would  be  restricted  in  an  auction  environ¬ 
ment.  While  these  concerns  are  overblown,  the  FCC’s  proposed  legis- 
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lation  prohibited  use  of  auctions  in  such  radio  services.  This  safe¬ 
guard  comes  with  little  or  no  cost,  since  these  radio  services  do  not 
have  the  rush  for  licenses  which  would  require  comparative  hearings 
or  crowded  lotteries.  Another  safeguard  contained  in  the  FCC’s  draft 
bill  is  the  restriction  of  the  auction  process  to  the  actual  assignment 
of  licenses,  not  the  allocation  of  radio  spectrum  to  services.  Thus, 
two  taxicab  companies  might  have  to  compete  in  an  auction  for  a 
license,  but  they  would  not  be  bidding  against  the  deep  pockets  of 
the  local  cellular  carriers  for  more  spectrum. 

Despite  all  these  safeguards,  the  broad  theoretical  support  based 
upon  fairness  and  efficiency,  the  practical  support  of  the  administra¬ 
tion,23  the  need  for  additional  public  revenues  to  balance  the  budget, 
and  the  earlier  support  of  similar  concepts  by  the  Carter  administra¬ 
tion,  the  legislation  did  not  pass.  It  was  strongly  opposed  by  the  land- 
mobile  industry — the  industry  most  likely  to  see  its  future  licenses 
handed  out  by  auction.  For  that  industry  the  legislation  promised  a 
substantial  and  concentrated  loss,  since  auctions  placed  a  cost  on  an 
otherwise  free  resource. 


Substantive  Reforms 

In  addition  to  reforms  in  the  spectrum  allocation  process,  the  spec¬ 
trum  resource  requires  better  general  control  and  management.  Pos¬ 
sible  reforms  include: 

Unifying  Domestic  Authority  under  the  President.  Spectrum  man¬ 
agement  in  the  United  States  is  split  between  the  FCC,  which  manages 
spectrum  for  the  civil  economy  and  for  state  and  local  governments, 
and  the  NTIA,  which  manages  spectrum  for  the  federal  government 
(mostly  the  Department  of  Defense  and  the  Federal  Aviation  Admin¬ 
istration).  Trade-offs  between  civil  and  federal  spectrum  use  are  nor¬ 
mally  undertaken  in  informal  negotiations  between  the  FCC  and  NTIA. 
No  single  political  official  or  agency  is  responsible  for  striking  a  proper 
balance  between  these  conflicting  needs.  Unifying  spectrum  alloca¬ 
tion  authority  under  the  president  is  one  way  to  increase  political 
accountability  for  efficient  spectrum  use. 

Decreasing  Block  Allocations.  The  FCC  has  traditionally  allocated 
spectrum  in  large  blocks  to  various  uses  and  classes  of  users — one 
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block  to  broadcasting,  another  block  to  land-mobile,  and  so  forth. 
These  block  allocations  generally  make  sense.  Similar  spectrum  uses 
can  usually  be  packed  more  tightly  into  the  spectrum  than  dissimilar 
ones.  However,  the  FCC  has  created  numerous  classes  of  special  users. 
For  example,  while  common  carrier  and  private  microwave  systems 
traditionally  operated  in  different  bands,  separating  them  allowed 
the  FCC  to  ensure  that  the  telephone  industry  would  not  “gobble  up” 
the  microwave  spectrum  and  deny  a  competitive  alternative  to  users. 
The  FCC  protected  against  monopoly  abuse  at  the  expense  of  idle 
spectrum  (regions  where  one  microwave  band  is  full,  while  capacity 
remains  in  the  other  band). 

More  recently,  the  FCC  has  begun  to  break  down  these  band  divi¬ 
sions  based  upon  the  economic  status  of  the  licensee  and  to  restrict 
band  divisions  to  those  dictated  by  technological  differences  of  use, 
leading  to  more  economically  efficient  spectrum  use. 

Use  Market  Mechanisms  in  Spectrum  Management.  A  key  reform 
would  be  to  allow  (indeed,  require)  the  FCC  to  use  market  mecha¬ 
nisms  (auctions,  fees,  property  rights  schemes)  as  management  tools. 
As  mentioned  earlier,  this  reform  has  been  supported  by  the  last  two 
presidents  and  the  last  two  chairmen  of  the  FCC. 

Nevertheless,  substantial  barriers  exist  to  this  reform  of  the  spec¬ 
trum  management  process.  The  most  apparent  barrier  is  created  by 
the  interests  of  those  who  currently  obtain  access  to  spectrum  with¬ 
out  paying  for  the  scarcity  value,  and  those  lawyers  and  consultants 
who  participate  in  the  current  system  and  whose  skills  might  be  ren¬ 
dered  obsolete  or  unneeded  under  reform.  But  there  are  other  barri¬ 
ers,  less  apparent  but  equally  high. 

Lack  of  understanding  together  with  fear  of  the  unknown  creates  a 
significant  barrier  to  adoption  of  new  regulatory  approaches.  A  cure 
for  this  is  time  and  education.  An  interesting  example  of  the  evolu¬ 
tion  of  a  participant’s  views  comes  when  comparing  the  American 
Telephone  &  Telegraph’s  1977  position  on  market  mechanisms  in  spec¬ 
trum  to  their  1986  position. 

In  1977,  AT&T  filed  comments  on  the  House  Subcommittee’s  staff 
Options  Paper  on  the  spectrum  resource.  It  stated: 

The  idea  of  using  auction  techniques  to  choose  among  alternative 

claimants  for  the  spectrum  resource  is  not  new.  The  idea  was  re- 
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viewed  by  the  Panel  on  Spectrum  Value  of  the  National  Academy 
of  Engineering  (NAEj  on  which  the  Bell  System  was  represented. 
The  nae  considered  the  plan  unworkable  due  to  technical,  transi¬ 
tion,  political  and  social  difficulties  and  concluded  that  it  would 
be  more  appropriate  to  strengthen  the  means  of  determining  and 
assessing  the  social  and  economic  values  associated  with  the  spec¬ 
trum  management  process.24 

Almost  a  decade  later  the  AT&T  had  changed: 

...  an  auction  would  be  fast  and  efficient,  and  suitable  for  an  indi¬ 
vidual  or  an  entity  that  is  prepared  to  make  an  economic  commit¬ 
ment  to  use  it.  An  auction  would  discourage  those  who  merely 
wish  to  throw  their  hat  in  the  ring  and  hope  they  will  walk  away 
with  a  valuable  prize. 

We,  therefore,  feel  auctions  should  be  a  tool  the  commission  can 
use  as  a  alternative  to  comparative  hearings  and  lotteries.  We  do 
not  feel,  however,  that  auctions  should  be  used  to  replace  existing 
processes  that  are  working  well  today  .  .  .  one  of  these  processes  is 
prior  frequency  coordination.25 

The  current  manager  responsible  for  radio  licensing  took  a  fresh  look 
at  auctions,  in  light  of  the  lottery  experience,  and  saw  them  as  a 
reasonable  alternative. 

There  is  a  third  barrier  to  alternate  management  approaches.  Many 
prefer  that  spectrum  use,  especially  broadcasting,  be  regulated  in  the 
public  interest.  Market-based  mechanisms  for  assigning  licenses  or 
allocating  spectrum  undermine  or  destroy  the  public  interest  ratio¬ 
nale  behind  much  broadcast  regulation.  Those  who  have  grown  com¬ 
fortable  with  traditional  broadcast  regulation  can  be  expected  to  sup¬ 
port  it.  One  notable  source  of  such  support  lies  in  Congress.  Since 
moving  to  auctions  undermines  traditional  broadcast  regulation,  it 
also  undermines  the  influence  key  politicians  have  over  broadcast 
policy  and  the  actions  of  broadcasters.  It  is  natural  that  such  individ¬ 
uals  might  oppose  changes  which  would  weaken  or  remove  their  abil¬ 
ity  to  influence  events.  Note  that  those  whose  power  would  be  weak¬ 
ened  the  most  are  those  whose  approval  of  reforms  is  most  important. 

The  outlook  for  explicit  congressional  authorization  for  the  use  of 
market-based  spectrum  management  techniques  is  therefore  not 
bright.  The  benefits  of  such  reform  are  diffuse,  the  losses  concen- 
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trated.  More  promising,  instead,  are  the  adoption  of  management  tech¬ 
niques,  such  as  technical  flexibility  and  flexible  licensing,  which  can 
be  implemented  under  the  current  statute.  The  greatest  opportunity 
to  improve  the  value  obtained  from  the  spectrum  resource  comes  from 
the  current  interest  over  advanced  and  high-definition  television.  Ac¬ 
commodating  all  current  television  stations  in  a  move  to  ATV  may 
require  a  radical  re-engineering  of  the  UHF  spectrum.  Such  a  step 
would  provide  an  opportunity  to  free  spectrum  for  land-mobile  radio, 
create  new  aural  or  data  broadcast  services  as  well  as  meet  broadcast¬ 
ers’  needs  for  technological  evolution.  This  opportunity  should  not 
be  squandered. 
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Howard  J.  Symons 


For  most  of  the  forty  years  following  the  passage  of  the  Communica¬ 
tions  Act  in  1934,  the  most  visible  and  significant  questions  of  com¬ 
munications  policy  were  largely  questions  of  broadcasting  policy.1  In 
those  years  the  docket  of  the  Federal  Communications  Commission 
(FCC)  was  dominated  by  matters  such  as  the  process  for  awarding 
(and  renewing)  station  licenses;  the  development  of  rules  to  restrain 
the  power  of  the  broadcasting  “chains”  or  networks;  the  imposition 
of  restrictions  on  the  ownership  and  sale  of  broadcasting  properties; 
the  allocation  of  spectrum  for  the  new  medium  of  television;  and  the 
enforcement  of  the  fairness  doctrine  and  the  political  broadcasting 
rules.  Questions  of  telecommunications  (that  is,  telephone  or  tele¬ 
graph)  policy,  when  they  emerged,  were  generally  resolved  through 
negotiations  with  American  Telephone  &  Telegraph  (AT&T)  or  Western 
Union. 

While  commission  policy  in  all  of  these  matters  was  appealed  to 
the  courts  (and  in  more  than  a  few  instances,  to  the  U.S.  Supreme 
Court)  and  was  occasionally  subject  to  review  and  revision  by  Con¬ 
gress,  the  development  of  communications  policy  after  1934  was  gen¬ 
erally  left  to  the  regulators  and  the  industry.  Arcane  communications 
issues  were  only  dimly  (if  at  all)  perceived  by  the  public,  and  there 
was  little  political  gain  to  be  had  from  involvement  with  them,  with 
one  exception:  as  the  power  and  importance  of  the  electronic  media 
in  the  political  realm  increased,  members  of  Congress  became  in¬ 
creasingly  attentive  to  agency  decisions  affecting  broadcasters  in  their 
districts. 

This  attentiveness  to  broadcasting  was  manifested  in  ongoing  scru¬ 
tiny  of  such  issues  as  license  renewals,  children’s  programming,  and 
the  allegedly  violent  content  of  many  television  shows.  While  these 
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topics  were  frequently  the  subject  of  hearings  and  informal  pressure 
on  the  commission,  no  significant  legislative  action  was  taken  to  ad¬ 
dress  them  directly.2  When  Congress  did  pass  laws  affecting  broad¬ 
casting,  it  was  with  the  self-interested  motive  of  guaranteeing 
“reasonable  access’’  at  the  “lowest  unit  rate”  for  candidates  for  fed¬ 
eral  office.  When  the  commission  proposed  to  loosen  the  regulatory 
restrictions  on  cable  television  in  1971,  for  instance,  it  was  the  White 
House  Office  of  Telecommunications  Policy  that  brokered  the 
“consensus  agreement”  among  the  affected  industries  that  permitted 
a  modified  version  of  the  new  cable  rules  to  go  forward.3  The  techno¬ 
logical  developments  that  have  transformed  the  communications  in¬ 
dustry  during  the  past  twenty  years  have  also  transformed  the  pro¬ 
cess  by  which  communications  policy  is  shaped.  The  dramatic  growth 
in  the  industry  has  sharply  increased  the  magnitude  of  the  interests 
at  stake  in  the  debates  over  communications  policy.  No  longer  is  the 
formation  of  communications  policy  the  preserve  of  the  FCC. 

The  industries  that  make  up  the  communications  business  today 
—  including  the  mass  media  and  telephone  industries  and  the  firms 
that  provide  programming,  data  services,  and  equipment — collec¬ 
tively  employ  more  than  two  million  people  and  generate  almost  $300 
billion  in  annual  revenues.4  Because  almost  any  policy  proposal  that 
could  affect  these  businesses  will  have  a  significant  impact  (in  terms 
of  jobs  and  dollars),  any  serious  policy  proposal  will  be  vigorously 
debated  by  the  industries  that  stand  to  gain  or  to  lose  by  the  proposal. 

On  one  or  both  sides  of  these  debates  can  be  found  some  of  the 
largest  and  most  prominent  corporate  interests  in  the  United  States. 
The  established  telephone  industry  (with  the  support  of  their  unions) 
tried  to  block  the  entry  of  competitors  in  the  long  distance  business 
in  the  mid-1970s.  By  1988  these  competitors  were  sufficiently  well- 
established  to  mount  a  drive  to  block  a  proposal  to  relax  the  regula¬ 
tion  of  the  established  industry’s  profits.  The  broadcasters  attempted 
to  stymie  cable  television  in  the  1960s  and  1970s,  and  now  cable 
itself  is  charged  with  thwarting  the  development  of  technology  that 
might  compete  with  cable  in  the  delivery  of  video  programming  ser¬ 
vices.  The  networks  have  squared  off  against  the  motion  picture  in¬ 
dustry  (over  whether  the  networks  could  own  the  syndication  rights 
to  the  programming  they  air),  and  the  motion  picture  industry  has 
taken  on  the  cable  operators  (characterizing  cable  as  an  “unregulated 
monopoly”). 
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To  be  sure,  these  issues  have  a  fundamental  social  importance 
beyond  the  particular  interests  that  stand  to  gain  or  lose  from  a  par¬ 
ticular  regulatory  decision  or  statutory  enactment.  Indeed,  debates 
over  most  of  the  communications  policy  questions  of  the  past  decade 
have  included  a  handful  of  representatives  of  public  interest  groups 
who  participated  out  of  a  recognition  of  the  larger  issues  at  stake  in 
these  contests.  It  has  been  strongly  argued,  for  instance,  that  the  rules 
adopted  to  govern  control  of  the  mass  media  (by  limiting  multiple 
ownership  of  broadcasting  stations  or  encouraging  minority  owner¬ 
ship)  can  have  a  significant  impact  on  the  type  and  variety  of  infor¬ 
mation  sources  available  to  the  public.  Likewise,  there  is  general 
agreement  that  the  nationwide  availability  of  high-quality  telecom¬ 
munications  services  at  reasonable  rates  is  increasingly  important  in 
an  information-based  economy. 

Prompted  by  a  recognition  of  these  fundamental  issues — and  en¬ 
couraged  by  those  with  a  direct  interest  in  the  outcomes  of  the  in¬ 
creasingly  high-stakes  debates  over  communications  policy — mem¬ 
bers  of  Congress  and  administration  officials  periodically  have  turned 
their  attention  to  telecommunications.  Administration  inquiries  led 
to  the  antitrust  suits  of  1949  and  1974.  The  most  recent  spate  of  con¬ 
gressional  concern  began  in  1975  in  the  wake  of  the  filing  of  the  1974 
suit.  There  were  other  efforts  by  the  Executive  Branch  over  the  years 
to  leave  a  mark  on  communications  policy.  President  Johnson’s  Task 
Force  on  Communications  Policy  (the  “Rostow  Commission”)  under¬ 
took  a  comprehensive  study  of  communications  policy  in  1967  and 
1968,  and  a  number  of  the  recommendations  contained  in  the  report 
of  the  task  force  (including  the  “open  skies”  policy  of  encouraging  a 
competitive  domestic  satellite  system)  were  adopted  in  subsequent 
years.  Other  of  its  recommendations  —  such  as  preserving  the  public 
switched  telephone  network  as  a  monopoly — fell  victim  to  techno¬ 
logical  developments  and  judicial  decisions  that  blurred  the  distinc¬ 
tion  between  private  and  public  networks.  The  White  House  Office 
of  Telecommunications  Policy,  established  in  1970,  also  developed 
proposals  for  reforming  communications  policy.  The  office’s  policy 
initiatives  were  overshadowed,  however,  by  its  overtly  political  role 
as  a  persistent  critic  of  public  television  and  the  network  news 
organizations. 

For  the  most  part  the  FCC  and  the  Antitrust  Division  of  the  Depart¬ 
ment  of  Justice,  abetted  by  the  courts,  have  managed  to  control  the 
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policy  agenda  and  its  outcomes.  The  White  House  and  Congress  have 
acted  too  slowly,  and  too  much  in  response  to  the  initiatives  of  the 
agencies,  to  influence  the  overall  development  of  policy.  While  this 
behavior  could  be  interpreted  as  assent  to  these  policies,  it  may  be 
more  accurate  to  say  that  events  have  moved  too  quickly,  and  under¬ 
lying  politics  have  been  too  conflictual,  for  politically  sensitive 
officials  to  take  charge.  The  result  has  been  policy  constructed  by 
technocratic  experts,  bureaucrats,  and  judges  that  is  largely  beyond 
the  control  of  the  general  public  and  elected  representatives. 

While  the  commission  rejected  suggestions  to  impose  common  car¬ 
rier  obligations  on  cable  television  in  1966,  it  did  impose  them  in 
1972.  Nonetheless,  at  the  urging  of  the  broadcasters,  the  agency  had 
significantly  restricted  a  cable  system’s  ability  to  carry  television  sig¬ 
nals  from  distant  markets.  Cable  service  was  effectively  limited  to  the 
retransmission  of  local  broadcast  signals  and  the  growth  of  a  medium 
of  such  restricted  usefulness  was  slow.  In  1972,  after  direct  consulta¬ 
tion  with  relevant  congressional  committees  and  the  White  House, 
the  FCC  modified  its  rules  to  permit  the  carriage  of  “distant  signals” 
on  cable  systems.  The  courts  assisted  in  this  “liberation”  of  cable 
technology  by  voiding  parallel  restrictions  on  cable’s  carriage  of  pay 
services  offering  sports  and  movies.  With  the  advent  of  satellite  tech¬ 
nology  to  deliver  programming  cheaply,  cable  was  poised  for  explo¬ 
sive  growth. 

The  commission,  with  another  assist  from  the  courts,  had  likewise 
opened  the  door  to  competition  in  the  provision  of  telecommunica¬ 
tions  services.  Microwave  radio  had  been  in  use  since  the  early  1960s 
by  a  handful  of  large  business  that  needed  their  own  networks  to 
carry  communications  between  plants  or  between  headquarters  and 
branch  offices.  In  1970  the  commission  authorized  “specialized  com¬ 
mon  carriers”  to  build  microwave  radio  facilities  and  make  them  avail¬ 
able  to  third  parties  under  tariff  for  communications  between 
preselected  locations. 

AT&T  opposed  even  this  limited  competitive  invasion  of  its  turf.  Its 
position  was  supported  by  state  regulators  who  feared  that  they  would 
lose  their  control  over  intrastate  communications  in  a  competitive 
market.  They  also  expressed  concern  that  AT&T  would  not  be  able  to 
sustain  its  long-standing  subsidy  of  local  telephone  service.  Notwith¬ 
standing  these  arguments,  the  commission  opted  for  competition  and 
the  courts  upheld  the  commission’s  choice.  Subsequent  commission 
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decisions  established  the  right  of  the  competitive  carriers  to  inter¬ 
connect  with  local  telephone  networks.  This,  too,  was  upheld  by  the 
courts. 

Eventually,  MCI  followed  the  economic  and  technical  logic  of  its 
network  for  private  lines  and  began  to  offer  ordinary  long-distance 
service.5  Only  then  did  the  agency  hold  that  the  competitive  provi¬ 
sion  of  long-distance  service  had  gone  too  far.  However,  the  commis¬ 
sion’s  attempt  to  limit  MCI  to  private  line  service  was  twice  rejected 
by  the  courts.  Long-distance  competition  had  become  established 
communications  policy. 

Of  course,  the  commission’s  establishment  of  the  framework  of  a 
competitive  communications  policy  did  not  resolve  all  of  the  issues. 
Rather,  it  led  to  new  questions  of  implementation  and  a  debate  over 
the  consequences  of  the  agency’s  policy  choices.  These  questions 
and  that  debate  came  to  occupy  the  members  of  Congress  and  others 
who  joined  the  policy  process  in  the  latter  1970s. 

As  the  stakes  and  the  roster  of  participants  have  grown,  the  com¬ 
munications  policy  process  has  become  a  tangle  of  conflicting  inter¬ 
ests  and  institutions.  (With  a  few  exceptions,  notably  questions  that 
affected  the  price  of  communications  services,  the  general  public  has 
been  largely  absent  from  this  process.)  Not  surprisingly,  the  resulting 
policies  are  not  necessarily  the  product  of  careful  coordination  and 
often  lack  coherence.  Perhaps  most  notably,  Congress  has  failed  in 
several  efforts  to  revise  the  Communications  Act  to  reflect  the  techno¬ 
logical  and  regulatory  changes  of  the  past  twenty  years.  Indeed,  the 
single  most  significant  communications  policy  decision  since  1934 
— the  divestiture  of  AT&T — occurred  largely  outside  the  traditional 
communications  policy  framework. 

Without  statutory  guidance  it  has  generally  been  left  to  the  FCC 
(sometimes  dragged  reluctantly  by  the  courts  or  under  pressure  from 
powerful  senators  or  representatives)  to  regulate  the  growth  of  com¬ 
petition  and  set  the  terms  of  the  debate  over  policy.  Nonetheless,  the 
current  process  for  making  communications  policy  imposes  certain 
limitations  on  the  FCC.  Notwithstanding  its  failure  to  rewrite  the  Com¬ 
munications  Act,  for  instance.  Congress  has  exercised  its  oversight 
power  as  well  as  its  legislative  authority  in  an  increasingly  wide  range 
of  mass  media  and  telecommunications  issues.  While  the  involve¬ 
ment  of  Congress  in  the  policy  process  has  been  criticized  as 
“meddling”  or  “micromanaging,”  in  fact  it  has  helped  democratize 
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and  demystify  the  debates  over  communications  policy  choices. 

Congressional  involvement  in  the  policy  process  ensures  that  the 
interests  of  constituencies  such  as  rural  and  elderly  Americans,  who 
are  politically  potent  but  lack  a  sufficient  stake  in  the  outcome  to 
participate  in  costly  and  arduous  regulatory  proceedings,  will  be  in¬ 
cluded  at  the  table.  These  interests  may  not  always  carry  the  day  on 
such  issues  as  cost  allocation  or  multiple  ownership,  but  the  pres¬ 
ence  of  advocates  for  their  point  of  view  has  had  the  effect  of  temper¬ 
ing  theoretically  “correct”  proposals  that  unnecessarily  sacrifice 
distributional  and  social  equity.  Other  regulatory  proposals,  seem¬ 
ingly  based  more  on  an  ideological  agenda  than  on  reasoned 
rulemaking,  have  been  restrained  by  the  courts.6  In  addition,  com¬ 
munications  policy  has  been  shaped  by  forces  beyond  the  federal 
government,  from  state  regulators  to  the  telecommunications  entities 
of  foreign  nations.  What  were  once  thought  of  as  strictly  questions  of 
national  policy — the  deregulation  of  customer  telephone  equipment, 
for  instance,  or  the  decision  to  open  the  long-distance  market  to 
competition  — are  now  recognized  to  have  ramifications  ranging  from 
increased  local  telephone  rates  to  imbalances  in  the  U.S.  balance  of 
payments. 

While  the  fragmentation  of  the  process  in  recent  years  may  have 
frustrated  the  emergence  of  a  neat  and  orderly  communications  pol¬ 
icy,  it  has  also  prevented  any  single  industry  or  government  entity 
from  dominating  management  and  dissemination  of  information  in 
this  country.  This  result,  while  perhaps  unintended,  suggests  that  a 
fragmented  policy  process  is  more  appropriate  to  the  goal  of  encour¬ 
aging  “diverse  and  antagonistic  sources  of  information”  than  a  pro¬ 
cess  characterized  by  a  strong  centralized  authority.  Like  the  increased 
involvement  of  elected  officials  in  the  process,  fragmentation  serves 
to  democratize  the  process  and  the  policy  at  the  same  time.  With 
multiple  policy  forums  and  dozens  of  active  interest  groups  it  be¬ 
comes  difficult  for  any  single  forum  or  interest  to  establish  rules  that 
would  assure  its  particular  hegemony.  Consensus,  at  least  before  one 
decisionmaking  body,  is  a  necessary  prerequisite  to  any  change  in  the 
rules. 

The  result  of  this  process  is  a  diversity  of  information  media  that 
more  closely  approaches  the  “marketplace  of  ideas”  than  would  be 
the  case  if  the  rules  were  set  by  a  single  dominant  institution.  Efforts 
to  “unify”  the  process  by  vesting  all  authority  over  communications 
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policy  in  a  communications  czar  run  the  risk  of  substituting  unifor¬ 
mity  for  diversity  as  a  matter  of  policy  as  well.  This  is  not  a  price 
worth  paying  in  a  democracy  that  depends  upon  the  freest  flow  of 
information  from  the  greatest  variety  of  sources. 

While  centralization  of  responsibility  for  establishing  all  commu¬ 
nications  policy  could  lead  to  an  unhealthy  concentration  of  control 
over  communications,  it  is  nonetheless  necessary  to  impose  some 
order  on  an  increasingly  chaotic  process.  That  challenge  can  be  met 
in  part  by  requiring  the  various  decisionmaking  bodies  with  respon¬ 
sibility  for  communications  policy  to  better  coordinate  their  activi¬ 
ties.  In  addition,  the  president  must  lend  his  prestige  and  power  to 
the  articulation  of  a  coherent  communications  policy.  By  virtue  of 
his  office  the  president  can  set  the  terms  of  the  debate  and  frame  the 
issues  to  which  all  of  the  other  participants  in  the  process  would 
have  to  respond.  The  breadth  of  his  responsibilities  also  puts  him  in 
the  best  position  to  take  into  account  such  disparate  considerations 
as  trade,  antitrust,  and  national  security.  No  other  participant  could 
speak  to  those  issues  with  the  kind  of  authority  accorded  the  chief 
executive. 

Of  course,  even  improved  coordination  and  greater  participation 
by  the  president  will  not  yield  an  orderly  process  readily  reduced  to 
flow  charts  and  decision  trees.  The  billions  of  dollars  at  stake  in  the 
debates  over  communications  issues  (and  the  fact  that  these  debates, 
however  intense  the  participants,  have  not  engaged  the  general  pub¬ 
lic)  foretell  a  process  that  will  probably  remain  as  contentious  as  it  is 
today.  Nonetheless,  this  “disorder”  ensures  a  responsiveness  to  pub¬ 
lic  needs  and  diversity  that  should  be  the  goals  of  our  communica¬ 
tions  policy. 

Cat  and  Mouse: 

Congress  and  the  fcc 

The  current  communications  policy  process  is  the  product  of  a  com¬ 
plex  interaction  among  the  legislative,  judicial  and  executive 
branches,  as  well  as  interested  and  disinterested  members  of  the  pub¬ 
lic.  In  the  first  instance  the  commission  remains  the  focus  of  commu¬ 
nications  policy.  The  Communications  Act  provides  the  agency  with 
a  broad  charter  to  implement  and  enforce  the  general  prescriptions 
contained  within  the  statute.  Increasingly,  however,  the  commission 
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must  look  over  its  shoulder  at  Congress.  The  following  three  cases 
help  us  to  understand  this  complex  relationship. 

Telecommunications:  Legislative  Stalemate 

AT&T  was  dissatisfied  with  the  FCC’s  decisions  sanctioning  competi¬ 
tion  in  the  long-distance  market  and  with  the  agency’s  concurrent 
moves  to  preempt  state  regulatory  commissions  and  deregulate  the 
provision  of  telephone  equipment;  it  was  also  concerned  about  the 
antitrust  suit  launched  by  the  government  against  it  in  1974.  The 
company  therefore  sought  relief  from  Congress. 

AT&T’s  idea  of  telecommunications  policy  was  contained  in  the  Con¬ 
sumer  Communications  Reform  Act  (quickly  nicknamed  the  “Bell 
bill")  introduced  in  1976.  The  bill  reestablished  AT&T’s  monopoly 
over  long-distance  telephone  sendee,  immunized  the  company  against 
antitrust  lawsuits,  and  deprived  the  commission  of  jurisdiction  over 
telephone  equipment — a  provision  strongly  supported  by  the  state 
regulators.  With  the  urging  of  the  established  telephone  industry,  al¬ 
most  200  members  of  Congress  cosponsored  the  bill  by  the  time  of 
adjournment,  reflecting  a  willingness  to  accede  to  the  request  of  pow¬ 
erful  constituents  to  support  a  bill  that  promised  to  preserve  afford¬ 
able  telephone  service. 

The  Bell  bill  never  even  came  to  a  vote.  House  Communications 
Subcommittee  Chairman  Lionel  Van  Deerlin.  a  San  Diego  Democrat, 
understood  the  gravity  of  the  issues  raised  by  the  legislation.  Rather 
than  hold  hearings  on  the  bill  and  schedule  it  for  a  vote,  he  held 
hearings  on  the  general  subject  of  competition  in  telecommunica¬ 
tions.  Following  the  hearings  Van  Deerlin  announced  that  he  would 
conduct  a  review  of  all  communications  policy  aimed  at  a  "basement 
to  attic”  rewrite  of  the  entire  Communications  Act. 

The  Bell  bill  was  also  a  catalyst  for  the  companies  that  saw  oppor¬ 
tunities  in  a  competitive  telecommunications  marketplace.  MCI  and 
other  aspiring  long-distance  competitors  formed  an  association  to  fight 
the  bill,  as  did  importers  and  manufacturers  of  telephone  equipment. 
They  were  joined  in  their  opposition  by  IBM,  by  corporate  communi¬ 
cations  users  seeking  alternatives  to  AT&T,  and  by  representatives  of 
public  interest  groups  that  believed  that  competition  would  serve  con¬ 
sumers  better  than  monopoly.  When  the  bill  died,  these  groups  turned 
their  attention  to  the  rewriting  of  the  Communications  Act.  Their 
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goal  was  to  convince  Congress  to  validate  the  competitive  policies 
begun  by  the  FCC.  The  debate  had  been  joined. 

The  Bell  bill  was  dead,  but  legislative  efforts  to  articulate  commu¬ 
nications  policy  had  been  born.  Subcommittee  members  who  had 
given  little  thought  to  communications  policy  beyond  political  broad¬ 
casting  rules  found  themselves  immersed  in  a  substantive  project  that 
would  take  increasing  amounts  of  their  time.  Notwithstanding  a  seem¬ 
ing  lack  of  public  interest  in  the  project,  the  desire  to  play  an  impor¬ 
tant  role  in  shaping  a  critical  industry  gave  members  an  incentive  to 
become  involved.7 

A  complete  rewriting  of  the  Communications  Act  proved  too  un¬ 
wieldy;  it  was  impossible  to  balance  the  dozens  of  interests  that  would 
be  affected  by  it.  By  1979  the  subcommittee  had  focused  its  efforts  on 
rewriting  the  provisions  of  the  act  governing  telecommunications.  Un¬ 
like  the  debate  three  years  earlier,  however,  the  issue  was  not  about  the 
possibility  of  competition.  Events  had  already  decided  that  question. 
Decisions  by  the  FCC — adopting  technical  specifications  for  using  tele¬ 
phone  equipment  not  manufactured  by  the  telephone  company,  for  in¬ 
stance —  and  the  courts  —  upholding  MCl’s  ability  to  offer  universal, 
“switched”  long-distance  service — had  further  established  competi¬ 
tion  as  the  touchstone  of  telecommunications  policy.  Technology  had 
made  competition  possible,  and  now  competition  was  seen  as  the  most 
effective  spur  to  innovation  and  the  widest  distribution  of  services  at 
the  lowest  cost.  In  addition,  AT&T’s  efforts  to  restrain  competition  had 
created  a  political  backlash  against  the  advocates  of  monopoly. 

The  new  congressional  debate  was  now  over  the  best  means  to 
achieve  a  competitive  marketplace.  The  goal  was  to  set  the  ground 
rules  for  fair  competition.  In  a  message  to  Congress  supporting  the 
enactment  of  telecommunications  legislation.  President  Carter  sum¬ 
marized  this  accidental  consensus:  “Competition  is  a  fact  of  life  in 
this  industry.  It  cannot  and  should  not  be  rolled  back,  and  we  should 
not  allow  it  to  continue  developing  haphazardly.  That  approach  means 
delay  and  uncertainty.  .  .  .  Competition  should  be  encouraged  and 
fully  competitive  markets  deregulated.  [Legislation]  should  set  a  pol¬ 
icy  of  encouraging  competition  wherever  it  is  workable  and  of  elimi¬ 
nating  needless  regulation.”8 

AT&T  reluctantly  accepted  this  turn  of  events  and  tried  to  use  it  to 
its  own  advantage.  The  rewrite  appeared  to  be  a  way  out  of  its  pend¬ 
ing  antitrust  case.  Congress,  not  the  court,  would  set  new  ground 
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rules  for  the  industry.  The  company  argued  that  if  competition  were 
to  be  the  law  of  the  land,  then  AT&T  should  be  allowed  to  compete  in 
every  sector  of  the  communications  marketplace  without  unneces¬ 
sary  restraints.  That  meant  deregulation  of  services  found  to  be  com¬ 
petitive  and  entry  into  the  potentially  lucrative  fields  of  data  process¬ 
ing  and  other  “enhanced  services”  that  had  been  closed  to  the 
company  under  the  terms  of  the  1956  consent  decree. 

The  group  of  companies  and  public  interest  representatives  that 
had  challenged  the  Bell  bill  opposed  AT&T’s  proposals,  arguing  that 
inadequate  checks  on  AT&T’s  market  power,  and  its  control  over  the 
local  telephone  networks,  would  enable  the  company  to  dominate 
any  communications  business  it  entered  and  stressing  that  this  de¬ 
bate  was  not  about  abstract  economic  questions.  The  rates  for  basic 
telephone  service  would  rise,  the  opposition  said,  unless  AT&T  were 
effectively  restrained  from  subsidizing  its  competitive  ventures  with 
revenues  from  its  monopoly  services.  Given  the  possibility  that  it 
might  be  held  responsible  for  higher  telephone  rates,  Congress  began 
to  pay  greater  attention  to  telecommunications  policy. 

Congress  was  unable  to  find  a  consensus  on  the  best  way  to  intro¬ 
duce  competition  into  the  telecommunications  industry.  The  House 
Commerce  Committee  favored  legislation  establishing  a  framework 
to  deregulate  the  industry;  the  House  Judiciary  Committee,  concerned 
about  the  impact  of  such  a  bill  on  the  government’s  antitrust  suit 
against  AT&T,  reported  the  bill  unfavorably.  Congress  adjourned  be¬ 
fore  taking  any  action. 

1981  and  1982  saw  further  attempts  to  rewrite  the  telecommunica¬ 
tions  provisions  of  the  Communications  Act  to  take  account  of  in¬ 
dustry  developments  since  1970.  One  version  of  such  legislation 
passed  the  Senate  in  late  1981.  Three  months  later,  AT&T  agreed  to 
divest  its  local  operating  companies  to  settle  the  government’s  anti¬ 
trust  case  against  it.  The  House  version  of  the  rewrite,  which  also 
sought  to  modify  some  aspects  of  the  proposed  antitrust  settlement, 
again  pitted  AT&T  (opposing  the  bill)  against  its  competitors  and  po¬ 
tential  competitors,  including  the  newspaper  publishers  association, 
which  sought  to  bar  AT&T  from  electronic  publishing.  Again,  there 
was  no  consensus.  The  House  bill  failed  to  clear  the  Commerce  Com¬ 
mittee,  and  the  rewrite  effort  died. 

Without  direction  from  Congress  the  industry  has  been  deregulated 
by  the  commission  and  restructured  under  the  aegis  of  the  divesti- 
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ture  court.  The  commission’s  Competitive  Carrier  Rulemaking,  begun 
in  1980,  established  a  relaxed  regulatory  scheme  for  telephone  com¬ 
panies  without  market  power,  reserving  the  full  panoply  of  regula¬ 
tion  for  so-called  dominant  carriers;  its  Second  Computer  Inquiry 
(1980)  permitted  AT&T  to  provide  “enhanced”  data  services,  but  only 
through  an  arm’s-length  subsidiary  that  would  own  none  of  its  own 
transmission  lines.  The  “separate  subsidiary”  requirement  was  in¬ 
tended  to  prevent  AT&T  from  thwarting  the  provision  of  enhanced  ser¬ 
vices  by  competitors  who  needed  access  to  telephone  network  facili¬ 
ties  to  reach  their  customers.9 

For  its  part  the  divestiture  court  significantly  modified  the  settle¬ 
ment  initially  proposed  by  the  Department  of  Justice,  permitting  the 
divested  local  telephone  companies  to  sell  telephone  equipment  and 
market  the  Yellow  Pages,  for  instance,  and  prohibiting  AT&T  and  the 
divested  companies  from  engaging  in  electronic  publishing.  In  1982 
the  court  approved  the  modified  settlement.  Since  then,  the  court 
has  taken  up  disputes  arising  out  of  the  settlement’s  restrictions  on 
business  activities  of  the  divested  Bell  companies.  Under  the  settle¬ 
ment  the  companies  were  barred  from  providing  long-distance  and 
enhanced  services  and  from  manufacturing  equipment  used  in  the 
provision  of  telecommunications  services.  The  court  has  consistently 
refused  requests  to  waive  these  “core”  restrictions  and  in  1987  de¬ 
nied  a  Department  of  Justice  request  to  remove  restrictions  on  long 
distance  and  manufacturing.  The  court,  however,  substantially 
modified  the  bar  on  the  provision  of  enhanced  services.  The  decree 
was  modified  to  permit  the  divested  companies  to  provide  an  elec¬ 
tronic  “gateway”  through  which  subscribers  could  access  data  bases 
created  and  maintained  by  third  parties.  The  companies  would  con¬ 
tinue  to  be  barred  from  providing  data  bases  that  they  owned  or  con¬ 
trolled.  Through  its  treatment  of  waiver  requests  and  its  rulings  on 
the  implementation  of  other  aspects  of  the  antitrust  settlement,  the 
court  has  profoundly  affected  the  shape  of  the  telecommunications 
industry. 

Congress’s  inability  to  act  has  created  a  policy  vacuum  filled  by 
unelected  officials.  In  addition,  the  absence  of  legislation  has  led 
inevitably  to  tensions  between  court  and  commission  and  unresolved 
contradictions  in  their  policies.  The  commission,  interpreting  the 
Communications  Act,  has  established  a  framework  under  which  Bell 
companies  may  provide  enhanced  services  and  has  suggested  that 
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the  public  interest  would  be  served  by  their  entry  into  this  field.  The 
court,  charged  with  enforcing  the  antitrust  laws,  continues  to  bar  Bell 
companies  from  making  these  services  available  directly,  holding  that 
to  do  so  would  pose  an  unacceptable  risk  to  competition. 

The  Reagan  administration  has  sided  with  the  commission  in  this 
dispute,  but  its  recommendations  have  no  binding  force.10  The  ad¬ 
ministration  proposed  legislation  to  shift  authority  over  the  antitrust 
settlement  from  the  court  to  the  regulatory  agency,  but  that  bill  gener¬ 
ated  a  firestorm  of  opposition  (including  from  AT&T  and  the  cable  and 
newspaper  industries);  hearings  were  held,  but  no  vote  was  ever  taken. 

Legislation  to  lift  Bell  company  business  restrictions  has  also  been 
introduced  in  each  of  the  last  two  sessions  of  Congress,  but  no  com¬ 
mittee  has  taken  these  controversial  bills  to  a  vote.  Though  there  are 
members  of  Congress  who  oppose  lifting  the  restrictions,  these  mem¬ 
bers  have  not  introduced  bills  to  codify  the  limitations.  For  now  the 
policy  “process”  concerning  continued  business  restrictions  combines 
judicial  action  and  legislative  inaction. 

While  the  effort  to  rewrite  the  Communications  Act  failed — a  vic¬ 
tim  of  the  apparent  inability  to  bring  consensus  out  of  powerful 
conflicting  interests— the  process  established  Congress  as  a  significant 
participant  in  formulating  almost  every  aspect  of  communications 
policy.  Since  1982  there  have  been  no  grand  attempts  to  rewrite  the 
Communications  Act.  and  most  communications  policy  proposals 
are  initiated  by  the  FCC  rather  than  Congress.  Nonetheless,  House 
and  Senate  committees  remain  involved  in  policy  details. 

One  post-rewrite  effort  by  Congress  is  particularly  noteworthy.  It 
arose  in  response  to  an  FCC  plan  to  reallocate  several  billion  dollars  of 
costs  associated  with  the  local  telephone  facilities  (such  as  the  line 
between  a  central  office  and  a  subscriber’s  home  or  office)  used  to 
provide  both  local  and  long-distance  service.  Historically,  local  tele¬ 
phone  companies  collected  a  significant  share  of  these  costs  from 
long-distance  companies.  The  long-distance  companies,  in  turn, 
passed  the  costs  through  to  their  customers.  The  FCC  found  that  this 
cost  recovery  system  could  not  be  sustained  in  a  competitive  market, 
in  which  a  firm  must  be  able  to  set  prices  at  cost.  A  firm  that  set 
prices  to  recover  more  than  its  own  costs  would  face  a  significant 
disadvantage  in  the  marketplace. 

In  1983  the  commission  found  that  contributions  to  the  mainte¬ 
nance  of  the  local  network  by  long  distance  companies  and  their  cus- 
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tomers  amounted  to  a  subsidy  and  should  not  be  treated  as  a  cost  of 
providing  long-distance  service.  Such  a  cost  was  more  properly  allo¬ 
cated  to  the  local  subscriber,  at  whose  request  the  local  telephone 
company  incurred  the  burden  of  installing  the  telephone  line.  The 
FCC  adopted  rules  providing  for  collection  of  these  costs  through  a 
monthly  access  charge  on  subscribers  that,  one  commission  official 
conceded,  could  raise  monthly  telephone  charges  by  as  much  as  $7.00 
or  $8. 00. 11 

Congress  reacted  sharply.  Legislation  to  block  or  delay  access 
charges  was  introduced  in  both  the  House  and  the  Senate,  and  a  bill 
to  prevent  the  imposition  of  such  charges  was  passed  by  the  House  in 
late  1983.  Rather  than  risk  Senate  passage  of  a  similar  measure,  the 
commission  agreed  to  limit  the  monthly  charges.  Even  then,  the  Sen¬ 
ate  bill  failed  by  only  a  handful  of  votes. 

Several  factors  made  it  possible  for  such  legislation  to  come  so  close 
to  enactment.  The  commission’s  access  charge  plan  coincided  with 
public  confusion  over  divestiture  and  with  the  announcement  of 
massive  local  rate  increases  across  the  country.  In  significant  numbers 
constituents  wrote  to  their  senators  and  representatives  urging  them  to 
“do  something.”  For  the  first  (and,  so  far,  the  only)  time  a  question  of 
communications  policy  took  on  a  larger  political  significance. 

While  the  access  charge  plan  did  not  directly  relate  to  divestiture 
or  local  rate  increases,  it  was  a  potential  rate  increase  that  Congress 
could  control.  Democrats  in  the  House  capitalized  on  the  issue  to 
illustrate  the  unfairness  of  Reagan  administration  economic  policies. 
Access  charges,  they  said,  amounted  to  massive  income  redistribu¬ 
tion  from  the  average  consumer  to  big  business:  long  distance  com¬ 
panies  and  their  largest  customers  would  reap  the  benefits,  while 
consumers  would  pay  the  costs.  After  the  access  charge  experience 
Congress  was  more  skeptical  of  telecommunications  proposals  that 
appeared  unnecessarily  to  sacrifice  distributional  and  social  equity 
for  supposed  economic  efficiencies.  The  current  dispute  over  the  com¬ 
mission’s  proposal  to  substitute  a  scheme  of  price  caps  for  the  exist¬ 
ing  system  of  rate-of-return  regulation  is  the  spiritual  successor  to 
the  access  charge  episode. 

Congressional  involvement  rarely  means  the  enactment  of  legisla¬ 
tion.  Experience  has  shown  just  how  difficult  it  is  to  garner  the  sup¬ 
port  necessary  to  pass  a  law.  Out  of  necessity  Congress  has  attempted 
to  cajole  the  commission  through  oversight  and  threats  of  legislation. 
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Legislative  desire  to  maintain  an  active  role  in  communications  pol¬ 
icy  has  been  exploited  by  industry  groups  and  public  interest  repre¬ 
sentatives  who  have  turned  to  Congress  to  influence  the  outcome  of 
particular  FCC  decisions.  Congress  has  thus  become  increasingly  in¬ 
volved  in  arcane  details  of  communications  policy.  Communications 
from  Capitol  Hill  to  the  commission  have  covered  matters  ranging 
from  the  tariff  process  and  media  ownership  policy  to  the  licensing 
of  rural  cellular  systems  and  the  provision  of  mobile  communica¬ 
tions  using  satellites. 

Critics  of  “micromanagement”  by  Congress  argue  that  the  legisla¬ 
tive  role  is  to  establish  the  policy  framework,  leaving  the  details  to 
the  regulatory  agency.  Indeed,  in  many  respects  Congress  is  ill- 
equipped  to  deal  with  matters  of  detail.  Unlike  commission  staff, 
Congressional  staff  may  lack  the  training  necessary  to  understand 
fully  the  issues  being  considered.  Congress  only  gets  involved  at  the 
behest  of  politically  powerful  interests,  it  is  argued,  frustrating  the 
development  of  sound  and  coherent  policy  by  the  experts. 

Such  an  argument  unnecessarily  circumscribes  the  legitimate  role 
of  Congress  in  the  policy  process.  As  the  unsuccessful  six-year  quest 
for  the  “rewrite”  illustrates,  the  clash  of  interests  may  prevent  Con¬ 
gress  from  expressing  itself  in  general  principles  incorporated  into 
statutes.  Nonetheless,  the  legislature  can  and  should  exercise  its  re¬ 
sponsibility  to  oversee  the  operations  of  the  agency  through  the  in¬ 
troduction  of  bills,  the  interrogation  of  the  agency  at  hearings,  and 
ongoing  informal  communications  with  the  agency.  Unable  to  enact 
legislation.  Congress  has  used  those  tools  to  establish  its  policy  pri¬ 
orities  quite  clearly. 

By  1980,  for  instance,  there  was  little  serious  argument  on  Capitol 
Hill  with  the  general  principle  that  open  market  competition  could 
deliver  the  widest  range  of  communications  services  and  equipment 
to  the  public  at  the  most  reasonable  price.  When  the  debate  turned 
from  matters  of  industry  structure  to  questions  of  pricing,  congres¬ 
sional  committees  made  it  clear  that  the  interests  of  rural  and  elderly 
subscribers  had  to  be  considered.  Whatever  the  theoretical  appeal  of 
the  economics  underlying  subscriber  line  charges,  it  appeared  to  a 
majority  of  the  whole  House  that  the  imposition  of  those  charges 
would  have  provided  a  windfall  to  business  subscribers  and  certain 
telephone  companies  at  the  expense  of  residential  consumers.  This 
view  would  otherwise  have  received  little  consideration  by  the  com- 


Communications  Policy  Process  289 


mission.  The  view  was  no  less  valid,  and  no  less  important,  simply 
because  it  was  not  expressed  in  an  enacted  bill. 

Cable:  Validating  a  Consensus 

The  enactment  of  the  1984  Cable  Communications  Policy  Act  il¬ 
lustrates  the  converse  of  the  stalemate  among  interest  groups.  The 
Cable  Act  was  possible  only  because  protagonists  in  the  dispute  over 
cable  franchising  reached  a  consensus  that  was  codified  by  Congress 
with  few  modifications. 

While  the  commission  had  largely  repealed  its  cable  regulations 
by  the  early  1980s,  local  governments  still  insisted  that  a  cable  opera¬ 
tor  obtain  a  local  franchise  for  the  right  to  use  public  rights-of-way  to 
string  its  wires.  The  franchise  was  often  conditioned  on  the  cable 
operator’s  agreement  to  provide  particular  services,  construct  elabo¬ 
rate  facilities  and,  in  some  instances,  even  to  construct  local  libraries 
and  recreational  facilities.  The  franchising  process  had  become  un¬ 
savory,  with  cable  companies  making  investments  available  to  promi¬ 
nent  local  citizens  at  rates  far  below  market  value  in  the  hope  that  the 
prominent  citizens  would  give  them  an  advantage  with  the  local  fran¬ 
chising  authority.12 

The  commission  could  not  void  the  local  franchising  process, 
though  there  have  been  several  efforts  in  court  to  show  that  the  pro¬ 
cess  violated  the  free  speech  rights  of  cable  operators.13  Congress  was 
reluctant  to  referee  a  fight  between  the  cable  industry  and  local  elected 
officials  who  awarded  cable  franchises.  Rather  than  impose  a  solu¬ 
tion,  members  of  the  House  directed  the  cable  industry  and  local 
government  representatives  to  work  out  the  framework  of  an  agree¬ 
ment.  Despite  considerable  disagreements  within  the  negotiating 
groups,  that  agreement  became  the  basis  of  the  1984  legislation.  Con¬ 
gress  might  have  abandoned  its  legislative  effort  had  industry  and 
municipal  representatives  not  forged  ahead  together. 

Ultimately,  both  sides  saw  advantages  to  a  comprehensive  law.  For 
the  cities,  the  legislation  confirmed  their  authority  to  franchise  cable 
systems  and  provided  protection  against  the  ongoing  court  challenges 
to  that  authority.14  For  the  cable  industry,  the  legislation  confirmed 
federal  authority  over  cable  and  offered  the  promise  of  rate  deregula¬ 
tion  in  all  but  the  most  rural  areas,  uniform  national  standards  for 
franchising,  and  an  orderly  franchise  renewal  process  that  was  in- 
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tended  to  protect  operators  against  “unfair  denials  of  renewal.”15  The 
1984  Cable  Act  is  the  closest  that  Congress  has  come  to  restructuring 
the  Communications  Act  in  more  than  twenty  years. 

The  process  that  produced  the  enactment  is  in  many  respects  the 
mirror  image  of  the  unsuccessful  effort  to  rewrite  the  telecommuni¬ 
cations  title  of  the  Communications  Act.  In  the  rewrite  attempts  leg¬ 
islative  consensus  among  the  competing  interests  proved  impossible, 
and  Congress  itself  was  unable  or  unwilling  to  impose  a  solution.  In 
the  case  of  cable  legislation  was  possible  because  the  cable  industry 
and  municipal  representatives  agreed  about  the  specific  elements  of 
a  bill.  Doubtless  there  will  be  other  instances  (the  reimposition  of  the 
“must-carry”  rules  appears  to  be  a  likely  possibility)  where  the  af¬ 
fected  parties  will  be  able  to  reach  a  consensus  that  will  form  the  core 
of  a  legislated  solution. 


Fairness  Doctrine:  FCC  and  Congress 
in  Conflict 

The  fairness  doctrine  requires  broadcast  licensees  to  present  discus¬ 
sions  of  conflicting  views  on  issues  of  public  importance.  It  has  been 
a  part  of  broadcast  regulation  almost  from  the  time  such  regulation 
was  first  instituted,  and  the  obligation  to  offer  reasonable  opportu¬ 
nity  for  conflicting  views  to  be  aired  on  significant  issues  was  gener¬ 
ally  regarded  as  inherent  in  a  broadcaster’s  role  as  a  public  trustee  of 
the  airwaves. 

The  fairness  doctrine  has  been  of  particular  interest  to  Congress. 
Increasingly  dependent  upon  media  coverage,  members  of  Congress 
are  sensitive  to  their  own  prospective  problems  if  news  coverage  is 
not  balanced.  Intuitively,  many  believe  that  anything  undermining 
the  fairness  doctrine  calls  into  question  the  equal  time  requirement, 
the  right  of  access  to  the  air  during  a  political  campaign,  and  the 
right  to  respond  to  an  on-air  attack  or  editorial. 

Congressional  support  for  the  fairness  doctrine  was  made  manifest 
in  1959,  when  the  equal  time  requirement  was  amended  to  exempt 
certain  news  events  and  appearances  on  news  programs.  That  amend¬ 
ment,  did  not  “reliev[e]  broadcasters  .  .  .  from  the  obligation  imposed 
under  this  [Communications]  Act  to  .  .  .  afford  reasonable  opportu¬ 
nity  for  the  discussion  of  conflicting  views  on  issues  of  public 
importance.”16  Ten  years  later,  the  Supreme  Court  upheld  the  fair- 
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ness  doctrine  against  constitutional  challenges  brought  by  the  broad¬ 
cast  industry.  That  decision  has  not  been  overturned. 

In  1981,  newly  armed  with  a  deregulatory  philosophy,  the  FCC  asked 
Congress  to  repeal  the  doctrine  on  the  grounds  that  it  allowed  gov¬ 
ernment  to  interfere  with  press  freedom.  Congress  declined.  In  1984 
the  commission  conducted  an  inquiry  into  the  fairness  doctrine,  con¬ 
cluding  that  the  diversity  of  information  sources  now  available  ren¬ 
dered  the  fairness  doctrine  unnecessary.  It  also  held  that  the  doctrine 
chills  speech  and  intrudes  on  the  journalistic  discretion  to  which 
broadcasters  are  entitled.  Because  it  was  unable  to  determine  whether 
Congress  had  codified  the  doctrine  in  1959,  the  commission  did  not 
act  to  repeal  it. 

In  1986  a  federal  appeals  court  held  that  the  fairness  doctrine  was 
merely  commission  policy  and  not  codified  in  the  Communications 
Act.  The  commission  therefore  chose  in  1987  to  repeal  the  fairness 
doctrine,  notwithstanding  contrary  congressional  legislation  to  cod¬ 
ify  it.  The  FCC  argued  that  it  was  not  bound  by  the  legislation,  which 
had  been  vetoed  by  the  president,  and  that  it  was  bound  to  repeal  a 
rule  found  to  be  unconstitutional  and  inconsistent  with  the  public 
interest.  Concurrent  with  its  repeal,  the  commission  sent  to  Congress 
a  report  (required  in  legislation  passed  several  months  earlier)  sug¬ 
gesting  alternative  ways  to  enforce  the  fairness  doctrine. 

The  manner  and  circumstances  of  repeal  plunged  relations  between 
the  commission  and  the  House  and  Senate  Commerce  Committees  to 
an  all-time  low.  Repeal  of  the  doctrine  on  the  same  day  that  the  report 
on  alternatives  was  transmitted  to  Congress  appeared  to  mock  Con¬ 
gress’s  request  for  the  report.  More  fundamentally,  the  FCC’s  action 
repudiated  the  will  of  Congress  as  expressed  in  its  fairness  doctrine 
codification.  A  regulatory  agency,  they  argued,  was  a  creature  of  Con¬ 
gress  and  congressional  interpretation  of  agency  responsibilities,  un¬ 
ambiguously  expressed,  should  dominate  the  process. 

The  commission  underestimated  responses  to  its  repeal  of  the  fair¬ 
ness  doctrine.  To  punish  broadcasters  for  opposing  the  fairness  doc¬ 
trine  bill,  Committee  leaders  shelved  legislation  sought  by  the  broad¬ 
casters  to  simplify  the  license  renewal  process  and  reestablish 
“must-carry”  rules  guaranteeing  broadcasters  a  place  on  the  local 
cable  system.  Animosity  toward  the  commission  has  spilled  over  into 
aspects  of  communications  policy  unrelated  to  broadcasting.  The  in¬ 
tensity  of  congressional  opposition  to  the  commission’s  “price  cap” 
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proposal,  for  instance,  has  been  attributed  to  the  distrust  fostered  by 
the  fairness  doctrine  incident.17 

To  the  extent  that  the  commission  is  unwilling  to  consider  those 
ramifications,  it  invites  exaggerated  participation  by  Congress  in  the 
day-to-day  business  of  regulating  the  communications  industry,  an 
unnecessary  complication  for  the  policy  process.  Without  serious 
consultation  from  the  FCC,  Congress  will  remain  intimately,  and  seem¬ 
ingly  autonomously,  involved  in  the  details  of  communications  policy. 

The  Role  of  the  States 

Given  the  integrated  nature  of  the  telephone  network — poles,  wires, 
and  switches  are  used  for  both  intrastate  and  interstate  communica¬ 
tions — state  jurisdiction  of  intrastate  communications  today  appears 
to  confer  upon  them  a  significant  role  in  shaping  national  telecom¬ 
munications  policy.  Such  primacy  is  of  recent  vintage.  States  asserted 
their  authority  in  the  1970s  in  an  attempt  to  block  or  retard  FCC  ef¬ 
forts  to  open  the  telecommunications  industry  to  competition.  The 
states  would  not  allow  customers  to  use  telephones  that  were  not 
purchased  from  the  telephone  company,  and  they  attempted  to  block 
the  entry  of  carriers  seeking  to  provide  long-distance  service  in  com¬ 
petition  with  AT&T.  As  argued  by  the  established  telephone  industry, 
they  believed  that  local  rates  could  no  longer  be  subsidized  by  the 
profits  from  the  lease  of  equipment  or  the  sale  of  long-distance  ser¬ 
vice  were  those  sectors  subject  to  competitive  pressures.  In  both  in¬ 
stances  the  states  failed  to  stem  the  tide  of  technology  and  history 
and  thus  found  themselves  largely  frustrated  in  their  attempts  to  ex¬ 
ercise  authority  to  prevent  procompetitive  federal  telecommunica¬ 
tions  policy. 

The  FCC  was  able  to  prevail  over  the  states  by  convincing  the  courts 
to  adopt  an  expansive  reading  of  FCC  jurisdiction  over  interstate  com¬ 
munications.  The  courts  held  that  FCC  authority  would  extend  over 
local  services  and  facilities  were  it  not  feasible  to  separate  the  inter¬ 
state  component  of  those  services  or  facilities  from  the  intrastate  com¬ 
ponent.  To  hold  otherwise,  the  courts  reasoned,  would  enable  the 
states  to  use  their  limited  authority  over  intrastate  communications 
to  thwart  federal  policy  regarding  the  interstate  component  of  the 
industries.  The  courts  upheld  FCC  preemption  of  state  regulation 
of  home  telephones — the  most  “local”  element  of  the  telephone 
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network — in  favor  of  a  national  policy  to  promote  competition  in 
interstate  communications. 

For  the  states  this  reasoning  could  have  been  fatal.  Just  as  custom¬ 
ers  used  a  single  telephone  for  all  of  their  calls,  long-distance  tele¬ 
phone  companies  used  a  single  point  of  interconnection  with  the 
local  exchange  to  deliver  both  intrastate  and  interstate  transmissions. 
Indeed,  almost  all  of  the  telephone  network  is  used  for  both  interstate 
and  intrastate  services.  If  federal  regulators  could  preempt  states  wher¬ 
ever  it  was  difficult  to  separate  interstate  from  intrastate  components, 
the  scope  of  federal  authority  appeared  infinite. 

Consistent  victories  in  court  emboldened  the  FCC  to  expand  its  au¬ 
thority  further  at  the  expense  of  the  states.  Only  a  1986  Supreme 
Court  ruling  restored  equilibrium  to  the  process.  That  ruling 
reaffirmed  the  dual  regulatory  structure  established  under  the  Com¬ 
munications  Act,  acknowledging  that  “jurisdictional  tensions  may 
arise  as  a  result  of  the  fact  that  interstate  and  intrastate  service  are 
provided  by  a  single  integrated  system.”18  The  FCC  could  not  justify 
preemptive  authority  simply  by  finding  that  a  federally  adopted  com¬ 
munications  policy  would  be  frustrated  if  an  inconsistent  state  pol¬ 
icy  were  left  standing.  Where  it  was  possible  to  separate  equipment 
into  interstate  and  intrastate  portions  or  accounts,  the  court  said,  the 
states  were  entitled  to  regulate  the  intrastate  portion  according  to  their 
own  lights. 

Chastened  by  the  Court,  the  FCC  has  been  somewhat  more  selective 
in  choosing  cases  for  preemption;  the  states  have  been  emboldened 
by  this  recent  ratification  of  their  authority.  Rather  than  exercise  that 
authority  to  defeat  competition,  however,  a  new  generation  of  state 
regulators  has  revised  decades-old  regulatory  structures  to  accommo¬ 
date  developments  their  predecessors  once  fought.  Even  before  the 
Louisiana  decision,  state  regulators  had  begun  to  experiment  with 
alternatives  to  rate-of-retum  regulation.  In  some  states  basic  local  rates 
were  determined  by  a  social  contract  between  regulators  and  tele¬ 
phone  companies.  In  others  regulators  tailored  regulation  to  the  de¬ 
gree  of  market  power  exercised  by  the  carriers  operating  in  their  states. 
Ironically,  the  FCC  has  cited  these  experiments  with  approval  to  jus¬ 
tify  its  own  alternatives  to  rate-of-return  regulation. 

Nonetheless,  the  line  between  federal  and  state  jurisdiction  will 
remain  blurred  as  long  as  interstate  and  intrastate  services  are  pro¬ 
vided  over  the  same  facilities.  In  the  absence  of  a  concerted  effort  by 


294  Howard  J.  Symons 


regulators,  or  a  statutory  amendment  expanding  the  reach  of  the  FCC, 
conflicts  are  inevitable.  At  the  heart  of  the  Fee’s  Third  Computer  In¬ 
quiry,  for  instance,  are  regulations  directing  telephone  companies  to 
make  the  component  parts  of  their  local  networks  available  to  infor¬ 
mation  service  providers  seeking  access  to  those  networks.  Are  these 
regulations  a  necessary  component  of  the  federal  policy  to  encourage 
competition  in  the  provision  of  enhanced  services,  as  the  FCC  argues, 
or  an  intrusion  into  the  state  regulation  of  local  networks?  Doubtless 
the  courts  will  have  their  say  on  this  question,  and  at  least  one  public 
utility  commission  has  begun  its  own  proceeding  to  determine  the 
terms  and  conditions  under  which  the  component  parts  of  the  net¬ 
work  in  its  state  will  be  made  available.19  Ultimately,  however,  the 
public  would  be  better  served  by  policy  made  cooperatively  by  state 
and  federal  regulators. 


International  Considerations 

Domestic  telecommunications  policy  choices  have  international  com¬ 
ponents  and  effects.  The  introduction  of  competition  in  telecommu¬ 
nications  markets,  in  response  to  technological  developments  and 
the  divestiture  of  AT&T,  had  the  effect  of  reducing  barriers  to  the  im¬ 
portation  and  sale  of  foreign  made  equipment  in  the  United  States. 
Foreign  markets  for  American  goods  did  not  develop  as  quickly.  As  a 
result,  in  the  years  between  1980  and  1986  the  $1  billion  U.S.  trade 
surplus  in  telecommunications  equipment  became  a  $2  billion  trade 
deficit.20 

Despite  general  recognition  of  this  problem,  there  has  been  no  in¬ 
stitutional  coordination  to  confront  it.  Congress  has  directed  the  pres¬ 
ident  to  enter  into  negotiations  with  nations  that  are  found  to  deny 
open  access  to  U.S.  telecommunications  products  and  services,  but 
new  domestic  telecommunications  policies  can  still  exacerbate  trade 
problems.  Absent  an  amendment  to  the  Communications  Act,  for 
instance,  the  FCC  is  not  authorized  to  take  action  on  trade  matters.  As 
an  independent  agency,  it  is  not  required  to  defer  to  the  U.S.  Trade 
Representative.  Likewise,  the  court  sitting  in  review  of  divestiture  is 
charged  with  enforcing  the  antitrust  laws,  not  with  making  trade  pol¬ 
icy.  Nonetheless,  court  decisions  limiting  the  activities  of  the  Bell 
operating  companies  inevitably  affect  the  U.S.  role  in  international 
telecommunications  markets. 
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Communications,  trade  and  antitrust  policies  will  again  converge 
in  the  case  of  high  definition  television.  American  industry  is  far 
behind  Japanese  and  European  technology,  prompting  a  domestic  de¬ 
bate  about  barriers  to  the  introduction  of  high  definition  television. 
To  some  manufacturers  the  advent  of  high  definition  television  is  an 
opportunity  to  reenter  the  consumer  electronics  industry.  Supported 
by  a  growing  number  of  government  officials,  they  argue  that  foreign 
technology  should  be  barred  and  antitrust  laws  waived  to  permit  joint 
research.  Broadcasters  support  these  calls  for  delay,  fearing  that  cable 
systems  and  satellite  delivery  will  make  high  definition  available  to 
consumers  before  they  are  prepared  to  convert  their  facilities  to  the 
new  technology.  Cable  operators  and  video  programming  suppliers 
would  clearly  prefer  to  introduce  the  new  technology  now.  The  FCC  is 
proceeding  cautiously,  cognizant  that  its  decision  on  standards  will 
have  ramifications  far  beyond  telecommunications  policy. 

The  FCC’s  tentative  decision  on  high  definition  television  reflects 
its  awareness  of  what  is  at  stake.  The  agency  has  made  clear  its  belief 
that  high  definition  television  “presents  significant  challenge  to  the 
broadcast  industry  and  its  competitors  [and]  to  the  American  elec¬ 
tronics  and  manufacturing  industries,”  and  it  has  set  out  a  goal  of 
“designing]  and  implementing]  a  framework  .  .  .  that  will  promote 
efficient  realization  and  wide  dissemination  of  the  benefits  of  this 
new  technology.”21  Nonetheless,  the  commission  declined  to  propose 
specific  technical  standards  for  high  definition  television,  preferring 
a  flexible  approach  that  relied  primarily  upon  private  standards- 
setting  bodies  to  take  the  lead.22  There  is  also  an  explicit  recognition 
of  the  trade  ramifications  of  its  technical  decisions.  By  tentatively 
adopting  a  plan  under  which  high  definition  transmission  must  use 
6  megahertz  or  less  of  bandwidth,  for  instance,  the  commission  ac¬ 
knowledged  that  it  had  ruled  out  the  Japanese  system  as  “a  candidate 
for  authorization.”23 

Congress  is  unlikely  to  legislate  on  the  issue.  The  legislature  is  not 
competent  to  decide  on  a  technical  standard  for  high  definition  tele¬ 
vision  and  would  probably  not  be  able  to  ban  high  definition  televi¬ 
sion  hardware  from  abroad.  It  has  nonetheless  set  itself  up  as  a  pol¬ 
icy  clearinghouse  to  which  all  participants  will  submit  proposals  for 
resolving  questions  raised  by  this  new  technology.  If  this  policy  coor¬ 
dination  effort  succeeds,  it  may  serve  as  a  model  for  future  efforts  to 
grapple  with  the  introduction  of  new  communications  technologies. 
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Beyond  American  borders  other  nations  have  slowly  concluded  that 
competition  and  open  markets  should  guide  the  development  of  tele¬ 
communications  policies.  At  times  this  disparity  has  thwarted  U.S. 
efforts  to  expand  its  competitive  policies  into  international  telecom¬ 
munications.  Nationalized  telecommunications  entities  have  been  re¬ 
luctant  to  extend  operating  agreements  to  the  multiple  U.S.  carriers, 
preferring  the  stability  of  long-standing  relationships  with  AT&T.  Amer¬ 
ican  firms  seeking  to  provide  enhanced  services  abroad  have  found  it 
difficult  to  obtain  circuits  in  foreign  countries  or  find  them  available 
only  under  onerous  terms. 

In  these  instances  the  established  international  telecommunications 
bodies  have  not  proven  to  be  useful  forums  for  resolving  these  dis¬ 
putes.  To  the  contrary,  these  fora  are  dominated  by  nations  that  retain 
a  centralized  telecommunications  structure  resistant  to  competitive 
entry.24  Not  surprisingly,  then,  the  proposals  made  in  these  fora  some¬ 
times  run  directly  contrary  to  U.S.  telecommunications  policy.  The 
draft  international  telecommunications  regulations  prepared  for  the 
1988  World  Administrative  Telephone  and  Telegraph  Conference 
(WATTC),  for  instance,  drew  opposition  from  the  United  States  and 
several  other  nations  because  the  draft  appeared  to  extend  the  appli¬ 
cability  of  international  regulations  to  enhanced  service  providers 
and  private  telecommunications  networks  that  are  unregulated  in  this 
country.25  While  there  has  historically  been  a  concern  at  these  inter¬ 
national  meetings  that  the  United  States  will  attempt  to  impose  its 
model  of  telecommunications  regulation  on  the  rest  of  the  world,26 
instances  such  as  these  draft  regulations  raise  have  caused  at  least 
one  prominent  American  official  to  question  whether  the  wattc  was 
a  “help  or  hindrance”  to  the  provision  of  international  telecommuni¬ 
cations  services.27 

Under  these  circumstances  the  United  States  has  pursued  its  com¬ 
petitive  policies  outside  the  established  international  bodies,  usu¬ 
ally  in  bilateral  negotiations  that  seek  to  lower  barriers  to  the  compet¬ 
itive  provision  of  international  communications  services  and, 
increasingly,  the  sale  of  telecommunications  equipment.  While  the 
United  States  remains  an  active  member  of  the  international  bodies 
that  operate  under  the  auspices  of  the  International  Telecommunica¬ 
tion  Union,  those  bodies  serve  less  to  establish  international  tele¬ 
communications  policy  and  more  as  source  of  technical  standards.28 

As  a  result,  each  member  nation  of  the  ITU  pursues  its  own  domes- 
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tic  telecommunications  policy  in  splendid  isolation,  without  regard 
for  its  impact  on  other  nations.  The  result  is  a  mismatch  of  interna¬ 
tional  policies  that  bump  up  against  one  another  with  increasing  fre¬ 
quency.  The  United  States  authorizes  numerous  international  carri¬ 
ers,  for  instance,  but  foreign  telecommunication  administrations  prefer 
to  grant  landing  rights  to  only  one  of  them.  The  United  States  opens 
its  market  to  foreign  telecommunications  equipment,  but  foreign  na¬ 
tions  prefer  to  give  preference  to  their  own  suppliers  or  retain  the 
traditional  monopoly  structure.  Notwithstanding  the  tensions  that 
result  from  these  admittedly  legitimate  differences  in  policy,  there  is 
no  effective  international  forum  for  resolving  them. 

The  Need  for  Coordination 

There  is  a  legitimate  role  in  the  policy  process  for  each  of  the  institu¬ 
tions  described  above.  No  single  entity  of  a  reasonable  size  could 
responsibly  manage  the  technical  and  political  challenges  of  setting 
federal,  state,  and  international  communications  policy.  Perhaps  more 
important,  the  wide  variety  of  institutions  participating  in  the  pro¬ 
cess  is  the  best  way  to  assure  that  the  greatest  number  of  interests  will 
be  represented  in  the  formulation  of  policy.  Thus,  the  technical  ex¬ 
pertise  of  administrative  agencies  is  tempered  by  the  political  sensi¬ 
tivities  of  legislatures.  The  tendency  of  the  federal  government  to 
expand  its  domain  is  checked  by  the  states. 

This  range  of  institutions,  with  no  single  locus  of  control,  means 
that  a  diversity  of  media  provides  the  public  with  the  widest  possible 
range  of  information.  Such  diversity  would  be  far  less  likely  where 
one  entity  sets  the  rules  and  determines  how  many  voices  would 
speak. 

Despite  the  value  of  diversity,  however,  the  policy  process  is  tend¬ 
ing  toward  entropy.  Federal  communications  regulators  make  deci¬ 
sions  with  trade  implications  but  do  not  have  the  expertise  or  the 
statutory  authority  to  take  those  implications  into  account;  the  fail¬ 
ure  of  Congress  to  revise  a  fifty-year-old  regulatory  framework  to  reflect 
current  developments  in  telecommunications  technology  laws  leaves 
important  decisions  to  the  courts;  state  regulators  fighting  to  hold  on 
to  their  jurisdiction  adopt  rules  inconsistent  with  national  policies 
in  favor  of  competition.  The  value  of  diversity  is  lessened  where  some 
form  of  coordination  is  lacking. 
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Coordination  need  not  stifle  diversity.  (Nonetheless,  each  partici¬ 
pant  in  the  process  must  recognize  that  its  role  in  setting  policy  does 
not  occur  in  a  vacuum.)  The  FCC  and  the  Trade  Representative  must 
consult,  for  instance,  on  the  implications  of  deregulatory  communi¬ 
cations  decisions  on  the  balance  of  trade.  The  states  and  the  FCC 
should  make  greater  use  of  the  joint  board  mechanism  to  establish 
fora  to  discuss  such  issues  as  open  network  architecture  and  the  es¬ 
tablishment  of  standards  for  interconnecting  the  growing  number  of 
local  and  long  distance  networks.  There  must  be  an  international 
mechanism  for  resolving  differences  that  are  bound  to  occur  as  sover¬ 
eign  states  adopt  particular  communications  policies  to  meet  their 
own  domestic  needs. 

Every  citizen  has  a  stake  in  those  policies,  and  therefore  the  broad¬ 
est  possible  participation  in  the  formulation  of  policies  as  basic  as 
the  structure  and  development  of  the  communications  industries  is 
an  extremely  important  goal.  Participation,  in  turn,  depends  upon 
institutions  giving  voice  to  all  relevant  interests.  Such  a  system  func¬ 
tions  only  if  each  institution  recognizes  its  own  interest  in  working 
cooperatively  and  if  a  federal  coordination  can  help  each  voice  to  be 
heard  clearly. 

Organizationally,  the  telecommunications  policy  process  is  miss¬ 
ing  a  focus.  Regulatory  agencies,  legislatures,  and  interest  groups  com¬ 
pete  with  one  another  to  establish  their  hegemony  in  the  process, 
each  playing  off  the  others  to  realize  short-term  goals. 

Even  the  executive  branch  has  no  central  locus  of  telecommunica¬ 
tions  authority.  The  Department  of  Justice  has  twice  in  the  last  forty 
years  brought  antitrust  actions  against  AT&T.  Both  times,  it  was  op¬ 
posed  by  the  Department  of  Defense,  which  argued  that  military  se¬ 
curity  demanded  a  single  communications  carrier.  The  Department 
of  State  shares  responsibility  with  the  FCC  for  coordinating  U.S.  inter¬ 
national  telecommunications  policy,  except  for  telecommunications 
trade,  which  is  the  province  of  the  U.S.  Trade  Representative.29 

Effective  involvement  in  the  communications  policy  process  by  the 
executive  branch  has  been  further  hindered  by  the  lack  of  a  statutory 
mandate  to  establish  policy.  The  principal  locus  of  executive  branch 
policy  development,  the  National  Telecommunications  and  Informa¬ 
tion  Administration  (NTIA),  has  no  authority  to  take  independent  ac¬ 
tion.  Notwithstanding  its  charge  to  “serve  as  the  President’s  princi¬ 
pal  adviser  on  telecommunications  policies  .  .  .  and  the  regulation  of 
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the  telecommunications  industry,”30  NTIA  is  generally  perceived  to  be 
peripheral  to  the  executive  policy  structure.  Significant  communica¬ 
tions  policy  proposals  in  the  Reagan  administration,  such  as  whether 
to  advocate  repeal  of  the  line-of-business  restrictions  on  the  local 
Bell  companies,  required  the  assent  of  more  senior  officials.31 

The  president’s  greatest  influence  over  communications  policy 
comes  through  his  power  to  designate  the  chairman  of  the  FCC.  Unless 
Congress  confers  direct  authority  on  the  executive  branch  to  make 
policy,  this  will  remain  the  center  of  executive  power.  However,  the 
president  can  augment  his  authority — and  perhaps  impose  some 
order  on  the  chaotic  communications  policy  process — by  articulat¬ 
ing  a  communications  policy  and  establishing  an  office  within  the 
White  House  to  help  implement  it. 

The  forthright  articulation  of  policy  goals  by  the  president,  and 
direct  efforts  to  implement  them,  can  carry  far  greater  weight  and 
authority  than  any  regulatory  mandate  or  speech  by  a  member  of  Con¬ 
gress.  The  president  already  has  the  authority  to  take  into  account 
matters  concerning  trade,  antitrust,  and  national  security  matters  in 
formulating  a  communications  policy.  Were  nothing  else  about  the 
policy  process  changed,  the  president’s  direct  involvement  would 
serve  to  focus  the  process. 

Shifting  communications  policy  functions  from  the  White  House 
to  the  Commerce  Department  in  1978  was  an  effort  to  depoliticize 
communications  policy  after  heavy-handed  efforts  during  the  Nixon 
administration  to  pressure  the  networks  to  remove  what  it  perceived 
to  be  “liberal”  biases  in  news  coverage.  However,  the  move  also  ap¬ 
peared  to  diminish  the  importance  of  communications  policy;  it  is 
now  time  to  reassert  its  priority.  The  stakes  in  the  outcomes  of  com¬ 
munications  policy  debates  will  only  increase  in  the  coming  years.  A 
clearly  articulated  statement  of  principles  and  a  commitment  to  see 
them  practiced  may  at  least  have  the  effect  of  setting  the  terms  of  the 
debate. 

Is  this  reform  enough?  The  Commerce  Department  has  argued  that 
true  reform  of  the  process  requires  the  transfer  of  authority  to  estab¬ 
lish  communications  policy  to  the  president.  Under  this  plan  the 
commission’s  role  would  be  reduced  to  implementing  policies  set 
directly  by  the  president.32  The  president’s  power  would  be  unchecked 
under  the  Commerce  Department  plan,  except  in  the  rare  instance  in 
which  statutes  explicitly  restrained  this  power. 
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There  are  grave  risks  to  giving  the  president  almost  total  control 
over  communications  policy.  Recent  history  provides  a  number  of 
examples  of  government  officials  who  tried  to  exert  undue  pressure 
on  the  media.  The  current  decentralization  of  control  over  communi¬ 
cations  policy  while  it  may  have  contributed  to  the  fragmentation  of 
the  policy  process,  has  also  limited  it.  Centralize  control  over  the 
communications  policy  in  one  branch  of  government,  and  that  re¬ 
straint  is  significantly  undermined.  It  is  by  no  means  clear  that  self- 
assured  policy  pronouncements  will  yield  better  results  than  the  give- 
and-take  of  debate  and  consensus-building.  In  the  end  perhaps  it  is 
the  very  sloppiness  of  the  process  that  is  our  best  assurance  of  “diverse 
and  antagonistic”  sources  of  information  free  of  undue  government 
influence. 


Congress  and 

Telecommunications  Policymaking 
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Changes  in  telecommunications  policy  are  often  thought  to  be  con¬ 
trolled  by  agencies,  courts,  and  telecommunications  businesses,  with 
Congress  helplessly  observing  from  the  sidelines.  To  be  sure,  there  is 
a  great  deal  of  legislative  activity — irate  speeches,  bills,  hearings, 
legislation  reported  from  committees — but  the  massive  changes  in 
telecommunications  regulation  in  the  past  decade  have  not  been  made 
in  the  Capitol.  Virtually  every  attempt  at  legislation  bogged  down 
somewhere  in  the  legislative  labyrinth.  Many  observers  have  there¬ 
fore  concluded  that  Congress  is  powerless  in  the  telecommunications 
area. 

Interestingly,  these  charges  often  come  not  only  from  critics  of  Con¬ 
gress,  but  from  congressmen  themselves.  Ernest  Hollings  (D.-S.C.), 
chairman  of  the  Senate  Commerce  Committee,  commented  recently 
that  “there  is  no  doubt  that  we  have  a  runaway  animal  in  the  FCC.” 
Representative  A1  Swift  (D.-Wash.),  discussing  FCC  broadcast  policy, 
echoed  Hollings’  frustration:  “Congress’s  policy  intent  was  as  clear 
as  could  be  .  .  .  The  FCC  is  taking  full  advantage  of  the  fact  that  Con¬ 
gress  is  an  extremely  powerful,  but  muscle-bound,  giant  who  some¬ 
times  has  trouble  getting  up  off  its  inertia  to  do  anything.’’1  Congress, 
then,  would  not  seem  to  have  much  influence  at  all  in  this  policy  area. 

Despite  the  complaints  of  Congress  and  its  critics,  Congress  does 
indeed  exert  a  strong  influence  on  the  FCC  and  therefore  on  telecom¬ 
munications  policy.  Congress  may  not  “control”  the  FCC,  but  Con¬ 
gress  is  able  to  exert  a  strong  influence  over  agency  decisions  in  cer¬ 
tain  specific  circumstances.2  At  the  heart  of  this  study  is  the 
committee  system  in  Congress  and  the  differences  in  preferences  be¬ 
tween  the  committees  and  the  chamber  floors.  We  also  believe  that  by 
building  and  maintaining  reputations,  congressional  committees 
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may  be  able  to  increase  their  influence  over  agencies. 

In  this  essay  we  examine  two  issues  in  telecommunications  policy 
in  which  the  FCC  has  attempted  to  pursue  policies  that  were  distant 
from  the  policy  desires  of  their  supervising  committees  in  Congress, 
and  in  which  congressmen  made  use  of  various  instruments  of  con¬ 
gressional  influence.  In  both  cases  the  agency  ultimately  yielded  to 
congressional  preferences  to  some  degree.  However,  the  agency  was 
not  forced  to  give  up  so  much  ground  that  Congress  dominated  in 
these  areas.  Rather,  policy  outcomes  reflected  a  mix  of  bureaucratic 
autonomy  and  congressional  influence. 

Specifically,  we  explore  the  FCC’s  attempt  to  restructure  telephone 
prices  by  imposing  end-user  access  charges.  We  then  examine  an 
ongoing  issue — the  debate  over  whether  rate-of-return  regulation 
should  be  replaced  by  price  cap  regulation.  In  both  cases  the  agency 
struck  a  position  which  was  viewed  with  disfavor  by  Congress.  But 
congressional  reaction  was  strong  and  effectively  caused  the  FCC  to 
reconsider  their  proposal  and  to  move  to  a  position  somewhat  more 
acceptable  to  congressional  committees. 

The  FCC’s  Access  Charge  Decision 

The  introduction  of  various  forms  of  competition  into  the  long¬ 
distance  and  terminal  equipment  markets  over  the  past  two  decades 
has  produced  powerful  pressures  to  alter  the  structure  of  telephone 
prices.  In  particular  both  regulatory  agencies  and  telephone  compa¬ 
nies  came  to  recognize  the  virtue  of  recovering  the  fixed  costs  of  tele¬ 
phone  service  through  fixed  end-user  access  charges  rather  than  by 
recovering  these  costs  by  usage  charges. 

In  order  to  recover  the  fixed  costs  of  telephone  service  in  an  eco¬ 
nomically  efficient  manner  (and  to  remove  the  incentives  of  large 
users  to  bypass  the  telephone  network  altogether),  the  FCC  resolved  to 
move  to  a  pricing  scheme  that  removed  the  incentive  for  uneconomic 
bypass  by  bringing  prices  into  line  with  the  costs  of  service.3  Their 
solution  was  a  two  part  tariff:  charge  customers  a  fixed  monthly 
fee — an  end-user  access  charge — that  reflected  the  costs  of  connec¬ 
tion  to  the  system,  plus  a  usage-based  charge  which  reflected  the 
variable  costs  of  the  services  they  actually  used.  This  system,  once  in 
place,  would  have  the  effect  of  reducing  the  possibilities  of  cross¬ 
subsidization  among  classes  of  users. 
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Two  issues  complicated  this  proposed  shift  in  policy.  First,  to  the 
extent  that  the  introduction  of  the  new  scheme  would  lead  to  shifting 
of  charges  among  user  groups,  these  groups  could  be  expected  to 
complain.  A  second,  more  important  issue  arose  from  the  divestiture 
of  American  Telephone  and  Telegraph  (AT&T).  The  Department  of  Jus¬ 
tice  and  Judge  Harold  Greene  were  at  pains  to  point  out  that  the  di¬ 
vestiture  itself  did  not  have  any  necessary  connection  to  how  fixed 
costs  were  recovered. 

If  the  FCC  decided  to  do  so,  the  traditional  cost  recovery  scheme 
could  be  continued,  but  then  the  flows  of  funds  would  occur  among 
separate  legal  entities  and  be  visible  to  politicians  and  their 
constituents.4  If  the  issue  were  to  get  to  Congress,  the  arbitrariness 
of  the  traditional  arrangements,  where  rates  where  averaged  in  order 
to  subsidize  certain  customers,  would  surely  become  a  matter  of 
contention. 

In  its  original  access  charge  proposal,  announced  in  December  1982, 
the  FCC  recognized  and  attempted  to  resolve  some  of  these  difficulties. 
First,  the  access  charges  were  set  uniformly  and  did  not  reflect  the 
actual  interconnection  costs  of  particular  users  allowing  high-cost 
users  to  continue  to  receive  a  subsidy  (through  what  was  called  the 
Universal  Service  Fund).  Second,  the  access  charges  were  phased  in 
gradually  over  a  six-year  period  so  that  shifts  in  rates  would  be  less 
wrenching.  Third,  long-distance  competitors  were  not  required  to  pay 
as  much  for  interconnection  as  AT&T,  although  their  charges  would 
be  greater  than  under  the  previous  system. 

While  AT&T,  the  local  operating  companies,  and  many  leading 
economists  supported  the  proposal,  consumer  groups,  state  regu¬ 
lators  and  smaller  long-distance  companies  were  strongly  opposed  to 
it.  During  1982  telephone  companies  had  begun  requesting  massive 
rate  increases  from  the  state  Public  Utility  Commissions  (PUCs). 
While  these  requests  reflected  inflationary  cost  increases  and  regu- 
latorily  imposed  changes  in  depreciation  practices,  many  state 
commissions  claimed  that  they  also  reflected  the  anticipated  effects 
of  the  new  access  charge  scheme.  Thus,  virtually  all  of  the  PUCs 
opposed  the  FCC  plan  in  comments  before  the  commission,  and 
many  appeared  before  congressional  committees  to  voice  their  com¬ 
plaints.  Moreover,  while  the  new  long-distance  companies  supported 
Fee’s  general  pricing  concept,  they  opposed  the  actual  plan  because 
it  offered  them  less  favorable  rates  than  did  the  continuation  of  the 
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preexisting  system  of  interexchange  access  charges. 

Within  the  first  few  months  of  1983  several  bills  were  introduced 
before  Congress  aimed  at  stalling  or  modifying  the  commission  pro¬ 
posals.  While  the  congressional  proceedings  reflected  a  considerable 
amount  of  confusion  over  the  causes  of  local  rate  increases,  congress¬ 
men  saw  that  they  might  be  held  responsible  for  these  increases  by 
constituents,  and  so  they  were  motivated  to  try  to  keep  rates  down  if 
they  could.  One  way  they  could  accomplish  this  was  to  try  to  influence 
the  FCC  access  charge  plan. 

In  midsummer  the  Commerce  committees  of  the  two  chambers  held 
hearings  on  a  variety  of  legislative  proposals.  The  two  plans  that  took 
center  stage  were  the  bills  proposed  by  Senate  Committee  Chairman 
Robert  Packwood  (R.-Ore.)  and  a  plan  by  Representatives  Tim  Wirth 
(D.-Colo.)  and  John  Dingell  (D. -Mich.). 5  Each  proposal  aimed  to  stop 
the  FCC  from  imposing  its  access  charge  scheme  and  to  continue  to 
recover  fixed  costs  from  usage  charges.  Both  dealt  with  the  threat  of 
bypass  by  regulatory  means:  the  Senate  bill  by  simply  prohibiting 
various  forms  of  bypass  and  the  House  legislation  by  directly  taxing 
bypassers  to  pay  for  the  costs  of  the  local  loop.  House  committee 
Chairman  Dingell  succinctly  stated  the  central  purpose  of  both 
proposals:  “As  I  see  the  situation,  we  are  preserving  the  status  quo. 
The  shifts  of  money  around  the  country  stemming  from  allocations 
of  costs  between  long  distance  and  local  service,  between  different 
regions,  would  remain  .  .  .  substantially  the  same  as  they  are  today.”6 

Just  as  joint  committee  hearings  commenced,  the  FCC  revised  its 
original  access  charge  plan,  effectively  diminishing  the  magnitude  of 
th#  charges  and  making  the  phase-in  more  gradual.  The  tone  taken 
by  congressmen  and  senators  in  the  hearings  suggest  that  the  agency 
had  not  gone  far  enough.  As  hearings  proceeded,  congressional  ac¬ 
tion  seemed  increasingly  likely.  Wirth,  Dingell,  and  Packwood,  in 
their  questions  to  witnesses,  all  indicated  that  they  expected  to  get 
bills  to  the  floors  of  both  chambers  by  late  fall.  However,  there  were 
major  obstacles  in  the  way  of  enacting  legislation. 

The  hearings  revealed  significant  congressional  concern  about  the 
distributional  impact  of  the  bills.  Senator  Frank  Lautenberg  (D.-N.J.J 
emphasized  the  congressional  concerns  with  distributional  issues: 
“I  guess  what  we  are  trying  to  do  is  to  remake  by  legislation  the  AT&T 
system  as  it  existed  before,  because  we  are  trying  to  get  the  parts  of 
the  system  that  were  subsidizing  local  residential  service  to  pay  a 
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share  of  that  subsidy  again.”7  Members  from  low  cost-of-service  states 
(New  York,  New  Jersey,  Michigan)  wondered  why  their  states  should 
subsidize  those  with  higher  costs,  largely  located  in  the  sunbelt  (Flor¬ 
ida,  Nevada,  Arizona).8  Indeed  the  only  successful  amendment  of¬ 
fered  in  committee  was  one  proposed  by  James  Florio  (D.-N.J.)  who 
proposed  an  amendment  encouraging  the  FCC  to  ‘‘deaverage”  long¬ 
distance  rates  so  that  urban  areas  would  no  longer  subsidize  rural 
regions  through  their  phone  bills. 

Following  a  contentious  markup  session,  the  House  subcommittee 
reported  H.R.  4102  with  a  10-5  party  line  vote,  and  in  late  October, 
after  a  long  partisan  dispute  in  which  a  number  of  Republican  amend¬ 
ments  were  defeated,  the  Commerce  committee  finally  reported  the 
bill  to  the  floor  for  consideration.  While  the  committee  deliberations 
were  proceeding,  the  FCC  tried  to  diminish  the  sense  of  haste  by  mov¬ 
ing  to  delay  the  imposition  of  the  access  charges  for  an  additional 
four  months.  In  spite  of  the  internal  disagreements  and  the  commis¬ 
sion’s  revision,  the  House  defeated  two  partisan  attempts  to  weaken 
the  legislation,  and  on  10  November  H.R.  4102  was  passed  by  a  voice 
vote. 

The  going  was  just  as  tough  in  the  Senate.  After  initially  accepting 
an  amendment  by  Senator  Frank  Lautenberg  that  removed  the  prohi¬ 
bition  on  end-user  charges  and  imposed  a  one-year  moratorium  on 
the  FCC  rules  instead,  the  committee  reached  a  compromise  that  con¬ 
tained  a  two-year  moratorium  and  reported  the  bill  in  late  October.  It 
was  clear,  however,  that  the  lack  of  committee  agreement  on  a  legisla¬ 
tive  vehicle  made  Senate  prospects  for  successful  legislation  dim, 
and  the  leadership  kept  S.  1660  off  the  Senate  floor  until  1984,  giving 
Senate  leaders  time  to  work  on  the  FCC. 

When  the  Senate  postponed  floor  action,  the  agency  was  given  a 
“window”  within  which  it  could  again  issue  a  revised  access  charge 
plan  with  the  hope  of  forestalling  legislative  correction.  On  16  Janu¬ 
ary  1984  it  issued  a  new  decision  which  reduced  the  charges  still 
further  and  delayed  their  implementation  until  the  middle  of  1985. 
Given  the  divisions  within  the  Senate,  the  agency  was  not  forced  to 
capitulate  completely:  it  had  only  to  concede  some  ground  and  to 
delay  the  impact  of  its  decision  so  that  the  urgency  of  congressional 
consideration  was  lost  and  the  matter  deferred  until  after  the  1984 
congressional  elections. 

Ten  days  later,  and  one  day  after  the  FCC  reaffirmed  its  decision  to 
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delay  the  charges,  the  Senate  voted  44-40  not  to  take  up  S.  1660, 
effectively  killing  it.  Senator  Packwood,  commenting  on  the  vote,  in¬ 
dicated  that  the  reason  the  bill  was  defeated  was  not  due  to  AT&T’s 
massive  lobbying  effort  but  to  the  fact  that  the  FCC  had  deferred  the 
imposition  of  the  access  charges.  Senator  Lautenberg,  who  proposed 
substituting  the  moratorium  for  Senator  Packwood’s  prohibition  on 
access  charges,  stated,  “I  thought  our  goal  all  along  was  to  change  the 
commission’s  course  and  change  it  we  have.”9 

Theoretical  Considerations 

The  access  charge  case  presents  an  interesting  and  rich  case  of  the 
congressional-bureaucratic  interaction.10  An  agency  position  was 
staked  out  and  then  modified  in  response  to  congressional  concerns. 
In  effect  Congress  was  able  to  signal  its  displeasure  with  the  policy 
proposal.  To  gain  a  better  perspective  on  the  reasons  for  such  an  out¬ 
come,  we  turn  now  to  a  general  case.  Starting  with  a  bicameral  legis¬ 
lature  and  perfect  information,  what  might  happen? 

If  the  agency  is  certain  that  legislation  will  be  forthcoming,  and  if 
it  knows  that  Congress  has  a  specific  policy  in  mind  and  will  accept 
no  other  outcome,  the  agency  would  simply  do  what  Congress  most 
prefers  and  enact  that  policy.  The  committees,  in  actuality  the  key 
actors,  will  tolerate  a  range  of  behavior.  If  the  agency  knows  the  pol¬ 
icy  preferences  of  both  the  committees  and  the  House  and  Senate 
floors,  it  can  take  these  preferences  into  account  when  it  makes  the 
first  move.  The  goal  for  the  agency  is  to  offer  a  proposal  that  the 
committees  prefer  to  the  outcome  that  would  result  from  taking  the 
issue  to  the  floor  under  an  open  rule.  If  the  agency  operates  within 
that  band  of  activity,  the  committee  has  no  incentive  to  bring  legisla¬ 
tion  to  the  floor.  The  committees  may  not  see  the  agency’s  proposal 
as  an  optimal  outcome,  but  they  see  it  as  acceptable. 

The  model  becomes  much  more  interesting,  and  the  interactions 
more  subtle,  once  uncertainty  is  introduced.  For  purposes  of  sim¬ 
plicity,  assume  a  unicameral  legislature  where  the  preferences  of  the 
House  floor  and  the  agency  are  known  but  the  agency  does  not  know 
what  policy  position  the  committee  prefers.  The  agency  will  still 
have  a  band  of  activities  which  it  can  undertake  without  fear  of  its 
actions  being  overpowered  by  legislation  (again,  assuming  an  open 
rule).  Because  the  agency  does  not  know  the  position  of  the  commit- 
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tee,  it  cannot  precisely  identify  the  location  of  this  band. 

Consider  now  two  types  of  committees.  A  “nice”  committee  is  one 
that  is  sympathetic  to  the  preferences  of  the  agency;  a  “tough”  com¬ 
mittee,  in  contrast,  prefers  the  outcome  that  would  result  if  the  issue 
were  taken  to  the  floor.  If  the  agency  believes  the  committee  is  “nice,” 
then  the  agency  can  implement  its  own  preferred  proposal  (call  this 
“A”),  knowing  that  the  committee  will  not  bring  legislation  to  the 
floor,  where  a  less-preferred  outcome  may  result.  If  the  agency  be¬ 
lieves  the  committee  is  “tough,”  it  will  not  propose  A,  for  the  com¬ 
mittee,  which  prefers  the  floor  outcome  to  A,  might  then  attempt  to 
introduce  legislation.  Instead  of  proposing  A,  the  agency  will  pro¬ 
pose  something  more  palatable  to  the  committee,  something  it  be¬ 
lieves  the  committee  will  prefer  to  the  floor  median.  In  other  words 
the  agency  will  try  to  stave  off  legislation. 

The  committee,  of  course,  knows  that  the  agency  will  be  acting  in 
this  manner,  and  its  behavior  reflects  this  knowledge.  In  particular,  if 
a  committee  is  “nice,”  and  makes  this  fact  known,  it  risks  having 
policy  A  implemented  —  a  policy  which  it  finds  acceptable,  but  one 
which  is  far  from  optimal.  However,  this  need  not  be  the  case,  and  in 
the  access  charge  case  it  is  not.  The  way  a  committee  can  affect  pol¬ 
icy  is  to  develop  a  reputation  for  being  tougher  than  it  actually  is. 
The  agency  may  suspect  that  a  committee  is  nice,  but  in  certain  cir¬ 
cumstances  it  will  be  sufficiently  unsure  of  this  to  warrant  undertak¬ 
ing  policy  A. 

Thus,  in  order  to  obtain  a  policy  result  it  prefers  to  A,  the  commit¬ 
tee  must  act  to  convince  the  agency  that  it  is  “tough.”  It  can  signal 
this  in  various  ways:  excoriating  the  agency  in  speeches,  holding  hear¬ 
ings,  proposing  legislation,  and  scheduling  legislation  for  floor  con¬ 
sideration.  Committee  actions  will  be  convincing  to  the  agency  inso¬ 
far  as  they  are  the  kinds  of  things  that  a  “nice”  committee  would  not 
wish  to  do  but  which  a  “tough”  committee  would  find  worthwhile  to 
undertake.  In  other  words  signaling  activities  undertaken  by  the  com¬ 
mittee  must  be  known  to  be  costly  for  the  committee  to  carry  out. 

The  access  charge  case  can  be  seen  as  an  agency  miscalculation 
or  mistake.  The  agency  initially  believed  that  the  committee  was 
likely  to  be  “nice”  and,  as  a  result,  it  doubted  that  the  committee 
would  pursue  legislative  action.  Therefore  it  persisted  in  pursuing 
a  congressionally  unpopular  course.  In  response  to  this  choice  con¬ 
gressmen  acted  to  convince  the  agency  in  the  end  that  legislative 
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intervention  was  likely  and  that  the  agency  should  alter  its  proposed 
policy. 

Price  Cap  Regulation 

We  turn  now  to  a  case  currently  being  debated  by  Congress  and  the 
FCC — whether  traditional  rate-of-return  regulation  should  be  replaced 
by  price  cap  regulation.11  In  December  1986  the  broad  outlines  of 
price  cap  regulation  were  drawn  by  Dennis  Patrick,  who  was  at  that 
time  an  FCC  commissioner.  Several  months  later,  when  Patrick  be¬ 
came  chairman  of  the  FCC,  the  price  cap  issue  moved  to  the  top  of  the 
commission’s  agenda.  Chairman  Patrick  enumerated  several  poten¬ 
tial  benefits  of  this  new  approach:  consumers  would  be  protected 
both  by  a  price  cap  and  by  mechanisms  to  lower  the  cap  over  time; 
companies  would  be  rewarded  for  bringing  costs  down,  thus  elimi¬ 
nating  one  of  the  perverse  incentives  inherent  in  rate-of-return  regu¬ 
lation;  and  the  incentive  to  cross-subsidize  unregulated  services  with 
regulated  ones  would  be  removed.  In  addition,  Chairman  Patrick 
promised,  the  caps  could  be  adjusted  over  time,  taking  into  account 
price  inflation,  gains  in  productivity,  and  changes  in  access  charges. 
Finally,  Chairman  Patrick  attempted  to  assuage  the  concerns  of  Con¬ 
gress  by  stating  that  the  commission  would  “continue  to  maintain 
the  requirement  for  geographically  averaged  rates  throughout  the 
country.”12 

Over  a  period  of  several  months  the  FCC  continued  to  study  this 
issue,  and  at  its  4  August  1988  meeting  the  commissioners  unani¬ 
mously  moved  to  open  docket  87-313,  a  notice  of  proposed  rulemaking 
to  examine  the  possibility  of  price  cap  regulation.  Notably,  the  com¬ 
mission  kept  a  wary  eye  for  congressional  opinion,  stressing  that  price 
caps  did  not  represent  an  attempt  to  deregulate  but  were  simply  a 
better  regulatory  method. 

Congressional  reaction  was  swift  and  severe.  Despite  FCC  claims  of 
consumer  benefits  and  technological  innovation,  members  of  Con¬ 
gress  castigated  the  proposal,  especially  for  its  lack  of  detail.  Con¬ 
gressman  John  Dingell  was  especially  sharp  in  his  criticism,  charac¬ 
terizing  the  proposal  as  a  continuation  of  “the  ideological  assault  on 
the  public  interest  begun  by  the  previous  FCC.”  He  complained  fur¬ 
ther  that  “without  additional  safeguards,  [the]  proposal  would  merely 
allow  long  distance  companies  to  reap  unregulated  windfall  profits.”11 
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Congressman  Edward  Markey  (D.-Mass.)  echoed  these  complaints, 
viewing  the  proposal  as  a  “social  welfare  plan  to  redistribute  the 
wealth  from  telephone  consumers  to  telephone  company  share¬ 
holders.”14 

Despite  strong  opposition  from  Congress,  the  FCC  forged  ahead  and 
continued  to  solicit  comments  on  how  best  to  implement  a  price  cap 
approach.  In  response  Congressmen  Markey  and  Dingell  continued 
to  issue  statements  criticizing  the  Fee’s  approach  and  proposal,  and 
finally,  in  early  February,  two  bills  were  submitted  in  the  Congress. 
Representative  John  Bryant  (D.-Mass.)  offered  H.R.  3910,  and  an  iden¬ 
tical  bill,  S.  2044,  was  submitted  in  the  Senate  by  John  Kerry 
(D.-Mass.).  These  bills  ordered  the  FCC  to  terminate  its  rulemaking 
proceeding  and  disallowed  any  revision  of  rate-of-return  regulation 
until  1  January  1989.  The  one-page  bills  further  demanded  that  any 
new  proposal  specify  exactly  how  customers  would  receive  “com¬ 
parable  or  better  service  at  lower  rates  than  under  the  current  system 
of  regulation.” 

In  addition  to  threats  of  legislation,  Democrats  continued  to  attack 
the  proposal.  Both  Senator  Kerry  and  Representative  W  J.  Tauzin 
(D.-La.)  offered  comments  criticizing  the  FCC,  demanding  that  the 
commission  slow  down  and  give  detailed  consideration  to  its  pro¬ 
posals.  Congressman  Markey  further  fanned  the  flames  by  declar¬ 
ing  price  caps  to  be  the  top  issue  before  his  subcommittee. 

With  pressure  from  Congress  and  equivocal  support  from  members 
of  the  telecommunications  community,  Chairman  Patrick  finally  re¬ 
treated  a  bit.  He  wrote  to  Congress  and  agreed  to  issue  a  further  no¬ 
tice  of  rulemaking,  due  in  April,  which  would  offer  a  more  specific 
proposal  to  which  the  FCC  would  solicit  further  comments.  While 
reaffirming  his  commitment  to  the  plan,  and  continuing  to  stress  the 
benefits  it  would  yield,  Chairman  Patrick  also  seemed  to  realize  that 
the  docket  in  its  current  form  was  in  trouble. 

Congressional  critics  of  the  proposal  were  mollified,  at  least  tem¬ 
porarily,  and  applauded  this  “positive  response  to  the  intense  con¬ 
cern  expressed  by  the  public  and  the  Congress  with  the  vague  and 
conceptual  proposal.”15  While  debate  over  the  plan  continued  to  rage 
outside  of  the  Congress  and  the  FCC,  these  two  main  parties  appeared 
to  have  reached  a  temporary  cease-fire. 

In  May  1988  the  commission  unveiled  a  new,  much  more  detailed 
plan.  According  to  FCC  analyses,  the  new  plan  would  save  ratepayers 
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$1.6  billion  over  the  next  four  years,  partly  due  to  a  “consumer  pro¬ 
ductivity  dividend,’’  whereby  consumers  would  immediately  benefit 
from  any  gains  in  efficiency  made  by  the  companies.  The  plan,  to  be 
implemented  on  1  April  1989,  comprised  several  changes,  including 
elective  participation  for  AT&T  and  the  Local  Exchange  Carriers. 
Specifics  filled  the  proposal,  ranging  from  detailed  eligibility  require¬ 
ments  for  the  LECs  to  specifications  about  price  caps  determinations 
and  adjustments  over  time. 

In  Washington  both  houses  of  Congress  planned  summer  hearings 
on  the  plan.  In  the  Senate  the  FCC  was  mildly  applauded  for  having 
formulated  a  detailed  plan  in  response  to  earlier  congressional  de¬ 
sires  and  for  having  apparently  taken  the  interest  of  consumers  into 
account.  Once  again,  however,  the  House  was  not  pleased  with  the 
outcome — indeed,  its  response  changed  little  from  earlier  comments. 
Adding  to  fears  that  consumer  interests  had  not  been  properly  ad¬ 
dressed  was  the  optional  nature  of  the  plan:  rather  than  providing 
more  flexibility,  members  felt  this  option  would  only  hurt  consum¬ 
ers,  as  the  companies  would  naturally  choose  the  more  profitable 
option.16 

Perhaps  the  most  telling  statements  were  made  by  Representative 
Mickey  Leland  (D.-Tex.)  in  mid-June.  Noting  that  only  three  commis¬ 
sioners  were  currently  seated  and  that  it  was  widely  rumored  that 
Chairman  Patrick  would  not  last  to  the  end  of  the  Reagan  administra¬ 
tion,  Leland  commented:  “I  have  grave  reservations  about  how  suc¬ 
cessfully  a  new  regulatory  scheme  can  be  implemented  in  the  midst 
of  such  a  transition.  It  is  my  view  that  such  an  ambitious  proposal  as 
price  caps  should  be  deferred  to  the  next  administration.”17  With 
time  looming  ever  larger  as  a  limiting  variable,  and  given  the  pros¬ 
pect  of  long  hearings,  the  future  of  the  proposal  was  in  doubt.  De¬ 
spite  apparent  FCC  efforts,  some  members  of  Congress  still  were  not 
satisfied. 

Hearings  held  by  the  House  telecommunications  subcommittee  in 
mid-July  did  nothing  to  encourage  proponents  of  the  proposal.  Once 
again,  House  Democrats,  led  by  subcommittee  chairman  Markey, 
harshly  criticized  the  plan.  In  particular  the  short  tenure  left  to  the 
current  administration  was  becoming  an  open  issue.  In  his  opening 
statement  Congressman  Markey  argued  that  the  proposal  raised  ques¬ 
tions  that  “cannot  be  answered  in  the  very  few  short  months  left  to 
this  administration.”  His  partner  in  criticism,  Congressman  John 
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Dingell,  echoed  this  complaint,  asserting  that  the  FCC  did  not  show 
proper  respect  for  due  process. 

Chairman  Patrick  fared  somewhat  better  with  House  Republicans, 
many  of  whom  noted  that  the  FCC  had  responded  to  congressional 
concerns.  Some  even  went  so  far  as  to  suggest  cautiously  that  Con¬ 
gress  should  let  the  FCC  proceed.  There  was  little  doubt  that  Chairman 
Patrick  wanted  to  move  forward.  He  maintained  that  the  commis¬ 
sion  had  the  authority  to  proceed,  under  the  1934  Communica¬ 
tions  Act,  regardless  of  congressional  approval.  At  the  same  time  he 
tried  to  placate  critics  in  Congress,  suggesting  that  were  price  caps 
successful,  prices  would  be  reduced  to  reflect  efficiency,  and  the  pro¬ 
ductivity  factor,  a  point  of  contention  for  many  congressmen,  would 
be  adjusted  beyond  the  initial  3  percent  setting. 

Things  might  have  been  easier  for  the  FCC  if,  in  the  face  of  congres¬ 
sional  criticism,  it  had  a  plan  approved  by  a  consensus  of  affected 
parties.  This  was  far  from  the  case;  comments  to  the  more  detailed 
notice  were  not  favorable  at  all.  In  general  commentators  suggested 
that  the  agency  seriously  reevaluate  the  proposal.  Many  parties  which 
had  supported  price  caps  in  the  past  were  unable  to  endorse  this  new 
proposal,  and  even  worse,  several  groups  which  had  formerly  sup¬ 
ported  the  theory  of  price  cap  regulation  now  withdrew  their  support 
and  suggested  that  the  FCC  drop  the  proposal  entirely  and  work  in¬ 
stead  to  improve  the  existing  regulatory  system. 

Senate  hearings,  scheduled  for  early  August,  provided  yet  another 
public  forum  for  debate  over  price  caps.  Senator  Daniel  Inouye 
(D. -Hawaii)  quickly  set  the  tone  for  the  well-attended  hearings,  and  it 
became  apparent  that  the  FCC  would  not  meet  with  resounding  ap¬ 
proval  in  this  arena  either.  Senator  Inouye  reminded  price  cap  propo¬ 
nents  of  the  lesson  of  subscriber  line  charges,  when  Congress  was 
able  to  first  delay  access  charges  and  then  cause  the  fees  to  be  re¬ 
duced  and  phased  in  over  time;  he  suggested  that  similar  pressure 
would  be  applied  in  this  case.  He  also  called  for  more  deliberation 
on  the  issue,  expressing  concern  that  further  study  was  needed  to 
prove  that  price  caps  would  benefit  customers  and  not  hurt  service 
quality,  and  threatened  that  the  Kerry  bill  (S.  2044)  might  be  acted 
upon  if  the  FCC  did  not  slow  down.18 

Since  the  hearings  not  much  has  happened.  New  studies  by  the 
Office  of  Management  and  Budget  and  by  BellCore  have  appeared 
—  with  the  former  approving  the  concept  of  price  caps  but  arguing 
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that  it  is  not  deregulatory  enough,  the  latter  asserting  a  $5  billion 
savings  for  customers  over  the  next  four  years.  The  FCC  extended  the 
reply  comment  deadline,  apparently  in  response  to  concerns  ex¬ 
pressed  both  by  commenters  and  by  Congress.  Congress  has  been 
silent.  It  seems  that  certain  members  of  Congress  will  not  be  placated 
by  any  FCC  action  short  of  dropping  the  entire  proposal  while  others 
appear  more  amenable  to  change.  The  question  is  one  of  timing.  Chair¬ 
man  Patrick  continually  changes  his  proposal  to  address  congres¬ 
sional  concerns,  only  to  meet  further  criticism.  The  proposal  remained 
in  a  precarious  predicament  in  the  last  days  of  the  Reagan  adminis¬ 
tration.  Some  Congressmen  seem  to  want  to  talk  the  proposal  to  death. 


Commentary 

In  both  cases  the  FCC  responded  to  congressional  threats;  some  ob¬ 
servers  might  be  tempted  to  conclude  that  Congress,  or  its  commit¬ 
tees,  got  what  it  wanted.  In  both  situations  the  committees  wanted  to 
stop  the  FCC  from  changing  the  regulatory  status  quo  ante,  and  in 
both  the  agency  yielded  to  committee  demands.  Proponents  of  con¬ 
gressional  dominance  might  claim  further  that  these  cases  are  in¬ 
stances  in  which  the  agency  misread  the  political  environment  and 
tried  to  promulgate  a  policy  that  incurred  the  wrath  of  its  congres¬ 
sional  supervisors.  Recognizing  the  error  of  its  ways,  the  agency 
changed  course. 

But  did  the  committees  get  what  they  wanted?  The  FCC  delayed  the 
imposition  of  user  access  charges  but  ultimately  imposed  those 
charges.  In  the  case  of  price  caps  things  are  not  yet  clear.  In  the  short 
run  the  regulatory  status  quo  ante  will  be  preserved,  but  it  seems 
possible  that  the  agency  will  eventually  find  a  way  to  gradually  phase 
in  price  caps  with  congressional  committee  approval.  Congress  seems 
able  to  delay,  but  it  is  not  clear  that  it  can  stop  the  FCC  from  changing 
policy  over  the  long  run. 

In  the  model  presented  here  the  agency  responds  to  the  committee, 
but  it  does  not  end  up  giving  the  committee  everything  it  wants. 
Rather,  in  the  case  in  which  information  is  perfect,  the  agency  adopts 
a  policy  that  makes  the  committee  indifferent  between  taking  legisla¬ 
tion  to  the  floor  and  allowing  the  agency  to  pursue  its  announced 
policy.  Thus,  there  is  congressional  influence,  but  there  is  not  really 
congressional  control.  There  is  a  relationship  between  what  the  com- 
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mittee  wants  and  agency  choices,  but  the  committee  does  not  get  its 
preferred  outcome.  Rather,  it  derives  just  enough  of  what  it  wants  so 
that  it  will  not  pursue  legislation. 

Congressional  influence  is  stronger  under  some  conditions  than 
others.  When  the  preferences  of  the  committee  members  are  similar 
to  those  of  Congress  as  a  whole,  the  threat  of  legislative  alteration  of 
agency  policy  is  more  credible,  and  the  agency  can  be  expected  to 
choose  policies  that  are  more  acceptable  to  the  committee  (as  well  as 
to  the  Congress  as  a  whole].  Thus,  agencies  under  the  jurisdiction  of 
committees  that  are  relatively  representative  of  their  chambers  (the 
House  Ways  and  Means  or  Appropriations  Committees,  for  example) 
are  more  likely  to  adopt  policies  reflecting  the  preferences  of  their 
committees. 

If  the  president  is  willing  to  veto  legislative  interventions,  the  con¬ 
ditions  for  congressional  influence  are  less  propitious.  The  agency 
need  only  choose  a  policy  which  one-third  of  the  members  of  one  of 
the  chambers  finds  preferable  to  the  legislative  outcome  were  a  bill  to 
be  passed.  It  is  uncertain  if  or  when  a  president  would  be  willing  to 
stand  between  the  FCC  and  the  Congress;  such  action  might  be  politi¬ 
cally  costly  and  thus  appropriate  only  in  extreme  cases. 

What  do  these  results  mean  for  telecommunications  policymaking? 
There  are  several  implications.  First,  congressional  committees  can 
be  powerful  actors  in  telecommunications  policy  but  only  insofar  as 
they  are  representative  of  their  parent  chambers.  If  the  committees 
become  too  sympathetic  to  agency  goals  and  purposes,  they  lose  their 
leverage  in  the  policy  process  and  can  be  safely  ignored. 

Second,  members  of  Congress  have  a  common  interest  in  ensuring 
that  their  committees  are  powerful  in  the  policy  process  and,  there¬ 
fore,  have  an  interest  in  keeping  the  committees  representative  of  their 
chambers.  Thus,  while  there  are  tendencies  for  committees  to  be  self- 
selected  and  overly  sympathetic  with  agency  goals,  or  even  to  be 
“captured”  by  the  agency,  congressmen  share  an  interest  in  limiting 
these  tendencies. 

Third,  the  role  of  Congress  in  the  policymaking  process  is  enhanced 
when  the  preferences  or  proposals  of  the  agency  become  more 
“extreme.”  Thus,  if  the  president  appoints  commissioners  who  wish 
to  implement  substantial  departures  from  the  status  quo,  we  would 
expect  the  congressional  committees  to  play  an  important  role.  It  is 
therefore  not  surprising  that  congressional  committees  have  been  par- 
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ticularly  active  and  assertive  in  recent  years,  which  have  witnessed 
major  changes  in  FCC  policy  proposals. 

Finally,  we  may  ask  about  the  implications  of  our  results  for  the 
content  of  telecommunications  policy.  In  both  of  our  cases  the  main 
reason  that  congressional  committees  opposed  FCC  actions  was  that 
these  actions  threatened  to  shift  the  incidence  of  subsidies  and  costs 
among  districts.  Congressmen  worried  that  their  constituents  would 
have  to  pay  more  for  telephone  services  and,  in  turn,  they  would  hold 
their  representatives  accountable  for  the  increase.  The  members  took 
the  prudent  course:  they  went  on  record  opposing  the  changes  and 
tried  in  various  ways  to  keep  the  agency  from  implementing  the  new 
rules.  Even  if  the  FCC  prevailed  in  the  end,  members  could  explain  to 
their  constituents  that  they  had  done  everything  possible  to  limit  or 
delay  the  impact  of  the  new  policy. 

From  this  perspective  Congress’s  impact  on  telecommunications 
policy  is  predominantly  conservative  and  oriented  to  short-run  distribu¬ 
tional  considerations.  The  members  assess  proposed  changes  in  policy 
by  focusing  on  the  impacts  on  their  districts.  Policies  that  shift  the  status 
quo  ante  sharply  raise  congressional  fears,  and  when  there  is  general 
congressional  apprehension  about  a  proposed  policy,  committees  will 
threaten  the  FCC  with  legislative  intervention  and  the  agency  may  be 
induced  to  alter  its  course.  In  this  sense  congressional  review  can  be 
expected  to  limit  the  ability  of  an  agency  to  implement  long-range 
plans  and  in  this  sense  congressional  supervision  of  agencies  places 
constraints  on  the  kinds  of  regulatory  policy  that  can  be  sustained. 

There  is  little  doubt  that  regulators  and  policy  analysts  sometimes 
find  congressionally  founded  constraints  annoying  and  irrational. 
However,  they  are  inherent  in  the  system  of  representative  govern¬ 
ment  practiced  in  the  United  States.  Congress  is  a  geographically 
representative  body  whose  members  wish  to  retain  their  seats  and 
agencies  must  rely  on  congressional  support  for  their  programs.  Con¬ 
gressmen  are  naturally  apprehensive  about  large  policy  changes,  and 
the  larger  the  proposed  change  the  more  likely  it  is  that  Congress  will 
be  willing  and  able  to  threaten  an  agency  with  legislative  interven¬ 
tion.  Congressional  supervision  slows  policy  change  and  limits  the 
distributional  impact  of  such  changes.  This  may  produce  poorer  and 
less  flexible  regulatory  policy  than  an  executive-led  system  of  gov¬ 
ernment  would  produce.  But  the  alternative  of  limiting  the  extent  of 
congressional  supervision  and  control  may  be  less  attractive  still. 
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Policy  process  at  the  federal  level  has  been,  and  remains,  flawed  in 
the  telecommunications  field.  The  present  executive  branch  struc¬ 
ture  for  formulating  and  implementing  telecommunications  policy 
was  fashioned  in  a  1977  Reorganization  Plan.  The  authority  bestowed 
upon  diverse  executive  departments  and  agencies  is  fragmented  and 
has  led  to  jurisdictional  battles,  delays,  and  confusion.  The  lack  of 
focused  responsibility  becomes  particularly  acute  in  light  of  the  in¬ 
dependence  of  the  Federal  Communications  Commission.  This  flawed 
policy  process  is  especially  egregious  in  view  of  the  great  importance 
of  telecommunications  in  the  information  age  and  the  difficult  pol¬ 
icy  issues  now  confronting  the  United  States,  particularly  in  the  in¬ 
ternational  trade  arena. 

There  are  a  number  of  ways  to  improve  the  policy  process.  Most 
preferable  would  be  the  establishment  of  a  new  agency,  the  Federal 
Telecommunications  Agency,  with  full  powers  in  this  area,  excluding 
matters  directly  involving  the  electronic  mass  media.  At  the  least  it 
would  be  desirable  to  establish  a  presidential  assistant  for  telecom¬ 
munications  with  full  authority  to  act  for  the  president  to  insure 
proper  policy  coordination.  A  presidential  assistant  would  insure 
proper  coordination  and,  when  appropriate,  presidential  focus  on 
telecommunications  issues. 

Further,  this  assistant  might  then  be  able  to  effect  a  comprehensive 
study  of  telecommunications  policy,  both  substantive  and  procedural. 
Since  the  last  executive  branch  study  in  this  area,  the  changes  in 
telecommunications  have  been  extraordinary  and  raise  a  host  of  com¬ 
plex  issues.  A  new  study,  using  prestigious  and  informal  government 
and  nongovernment  members,  would  therefore  be  useful. 
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Communications  Policy  Process 

The  1949  Task  Force  Report  for  the  Hoover  Commission,  Commission 
on  Organization  of  the  Executive  of  the  Government  (Committee  on 
Independent  Regulatory  Commissions)  concluded:  “[Tjhe  [Federal 
Communications]  Commission  has  been  found  to  have  failed  both  to 
define  its  primary  objective  intelligently  and  to  make  many  policy 
determinations  required  for  effective  and  expeditious  administration.”1 

The  1951  Communications  Policy  Board,  established  by  President 
Truman,  found  that  complex  problems  in  the  telecommunications 
field  were  being  dealt  with  on  a  ‘‘piecemeal  basis,”  with  little  pros¬ 
pect  for  developing  “a  total  national  communications  policy,”  in  light 
of  the  “dispersion,  confusion,  gaps  and  deficiencies  in  the  product 
and  performance  of  those  agencies  charged  with  telecommunications 
policy  responsibilities.”  The  board  concluded:  “The  whole  Govern¬ 
ment  telecommunications  structure  is  an  uncoordinated  one  and  will 
be  even  less  adequate  in  the  future  than  it  has  been  in  the  past  to 
meet  the  ever-growing  complexities  of  telecommunications.  A  new 
agency  is  needed  to  give  coherence  to  the  structure.”2  No  effective 
new  agency  was  created.  The  FCC  remained  the  focal  point  and  was 
the  subject  of  considerable  criticism  in  the  next  decade.  Thus,  the 
1960  Landis  Report  states:  “[T]he  Commission  has  drifted,  vacillated 
and  stalled  in  almost  every  major  area.  It  seems  incapable  of  policy 
planning,  of  disposing  within  a  reasonable  period  of  time  the  busi¬ 
ness  before  it.”3 

During  the  1960s  a  strong  push  emerged  generally  for  a  single  ad¬ 
ministrator,  serving  at  the  pleasure  of  the  president,  with  a  special 
variation  in  the  case  of  the  FCC.  The  strongest  statement  for  this  re¬ 
form  is  that  of  the  1971  Ash  Council:  “Inherent  deficiencies  in  the 
commission  form  of  organization  prevent  the  commission  from  re¬ 
sponding  effectively  to  changes  in  industry  structure,  technology,  eco¬ 
nomic  trends,  and  public  needs.”4  The  Ash  Council  found  an  agency 
of  coequal  members  to  be  inherently  ineffective  because  differences 
among  the  members  prevent  the  adoption  of  general  rules  or  policies 
and  lead  an  inefficient  case-by-case  approach  to  decisionmaking.  The 
difficulty  of  marshaling  a  majority  position  for  each  case  often  leads 
to  procedural  solutions  —  a  focus  on  legislative  form  rather  than  sub¬ 
stance.  The  council  found  other  important  detriments:  the  difficulty 
to  induce  highly  qualified  persons  to  serve  as  coequals  on  collegial 
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commissions  and  the  tendency  to  overjudicialization,  to  place  “too 
great  an  emphasis  on  legal  perspectives.”5  The  council  concluded 
that  “the  regulatory  commissions  are  not  sufficiently  accountable  for 
their  actions  to  either  the  Congress  or  the  President  because  of  the 
degree  of  their  independence  and  remoteness  in  practice  from  those 
constitutional  branches  of  government”;  and  that  “regulatory  activi¬ 
ties,  therefore,  are  not  adequately  supported.”6 

The  Ash  Council,  however,  did  not  recommend  abandonment  of 
the  collegial  form  for  the  FCC: 

The  FCC  regulates,  among  other  things,  radio  and  television  broad¬ 
casting,  both  important  sources  of  public  information.  .  .  .  The  mere 
appearance  of  possible  undue  influence  over  program  content  might 
undermine  public  confidence  in  the  sources  of  its  information. 
Thus,  we  believe  it  would  be  inadvisable  to  place  in  the  hands  of  a 
single  administrator  the  power  to  exercise  control  over  industry 
members  through  licensing  and  programming  decisions. 

Moreover,  because  broadcast  regulation  is  uniquely  subjective  in 
character,  we  believe  that  the  decisions  in  this  area  should  reflect 
the  personal  values  of  more  than  a  single  individual.  .  .  7 

Noting  that  “the  public  is  entitled  to  assume  that  the  information  it 
obtains  through  the  broadcast  media  is  not  distorted  by  the  political 
perspectives  of  the  party  in  power,”  the  council  suggested  that 
“placing  in  the  hands  of  a  single  administrator,  appointed  to  serve  at 
the  pleasure  of  the  President,  the  power  to  exercise  control  over  in¬ 
dustry  members  through  licensing  and  programming  decisions  could 
create  the  suspicion  of  improper  political  influence  over  content  of 
broadcasting.”8 

Many  earlier  critics  raised  this  same  argument  against  the  collegial 
form  of  commission.  Thus,  Newton  Minow,  FCC  chairman  from  1961 
to  1963,  strongly  urged  that  “the  FCC  could  accomplish  much  more 
with  one  basic  change  by  splitting  the  administrative  and  judicial 
functions.  The  judicial  functions  should  be  vested  in  an  administra¬ 
tive  court;  the  other  responsibilities  should  be  borne  by  a  single  ad¬ 
ministrator  appointed  by  the  President  (with  the  advice  and  consent 
of  the  Senate)  and  serving  at  his  pleasure.”9  Stressing  that  “policy 
making  is  the  critical  responsibility  of  the  agency”  and  the  one  area 
most  deficient  today,  Mr.  Minow  stated: 
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.  .  .  The  multimember  agency  has  great  difficulty  resolving  differ¬ 
ences  among  the  members,  each  with  his  own  approach  to  basic 
policies.  The  result  is  to  not  formulate  the  policy  and  to  postpone 
the  policy  decisions  to  resolution  on  a  case-by-case  basis,  which 
all  too  often  means  inconsistent  decisions,  with  the  public  and  the 
regulated  industry  not  knowing  the  ground  rules.  More  important, 
its  consequence  is  that  vital  planning  and  policy  measures  are  not 
undertaken. 

The  single  administrator  would  not  be  hamstrung  by  such  wide 
splits  among  agency  members.  His  basic  job  would  be  policy  for¬ 
mulation  and  he  would  have  no  excuse  for  not  doing  so.  Indeed, 
he  would  be  compelled  to  do  so,  because  of  the  division  of  the 
agency’s  functions  between  himself  and  the  administrative  court.10 

The  1968  Task  Force  on  Communications  Policy  (“Rostow  Com¬ 
mission”)  recommended  the  creation  of  a  new  executive  branch  en¬ 
tity  to  provide  long-range  planning  and  policy  formulation,  on  the 
basis  of  the  following  study  conclusions: 

Traditionally,  government  has  viewed  telecommunications  primar¬ 
ily  as  a  mission-support  function,  rather  than  a  focus  for  public 
policy.  The  result  has  been  that  policy  has  evolved  as  a  patchwork 
of  limited,  largely  ad  hoc  responses  to  specific  issues,  rather  than  a 
cohesive  framework  for  planning.  Government  organization  for  this 
formulation  and  implementation  of  communications  policies 
reflects  this  evolution.  .  .  .  The  patchwork  nature  of  the  present 
structure  is  not  conducive  to  optimum  performance  of  the  tele¬ 
communications  activities  and  requirements  of  the  Federal  Gov¬ 
ernment.11 

A  1983  NTIA  (National  Telecommunications  and  Information 
Administration)  study  dealt  in  considerable  detail  with  policy  pro¬ 
cess  in  the  international  field.  It  noted  that  while  foreign  administra¬ 
tions  (PTTs)  advance  a  focused  position,  the  United  States  is  often 
perceived  as  unable  to  “get  its  act  together.”  Congress  has  therefore 
considered  requiring  more  centralized  decisionmaking. 12 

Finally,  the  recent  NTIA  Telecom  2000  report,  building  on  the  1983 
study,  reached  the  following  conclusions: 

International,  and  sometimes  domestic,  telecommunications  and 
information  policy  under  the  current  organizational  structure  is 
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often  reactive  and  skewed  toward  achieving  short  term  objectives, 
focusing  too  much  on  maintaining  the  status  quo,  despite  the  influx 
of  technological  innovation  and  marketplace  pressures.  .  .  . 

The  current  structure  invites  forum  shopping  and  “divide  and 
conquer”  strategies  by  special  interests,  including  foreign-based, 
and  makes  leadership  and  Congressional  oversight  difficult.  .  .  . 

The  FCC’s  direct  supervisory  powers  over  the  overall  telecommu¬ 
nications  and  information  industries  has  steadily  diminished  due 
to  deregulation  of  mass  media  and  common  carrier  markets,  in¬ 
creasing  market  shares  of  completely  unregulated  or  less  regulated 
industries,  and  FCC  decisions  to  not  regulate  certain  businesses.  .  .  . 

Despite  Congressional  and  Executive  branch  calls  for  improve¬ 
ments  over  many  decades,  the  structure  for  telecommunications 
and  information  policymaking  remains  part  of  the  problem,  not 
the  solution  to  the  nation’s  telecommunications  and  information 
policy  challenges.13 


Present  Organizational  Structure 

Federal  Communications  Commission 

The  FCC  is  an  independent  agency  of  five  members,  appointed  by  the 
president  with  the  consent  of  the  Senate,  with  the  chairman  desig¬ 
nated  by  the  president.  The  executive  branch  advances  proposals  to 
the  agency,  but  the  FCC  is  truly  independent  of  that  branch.  In  recent 
years  the  Congress  has  taken  to  “micromanaging”  the  agency,  largely 
through  the  use  of  riders  to  the  appropriations  process  directing  the 
agency  not  to  take  specified  actions.  Industry  proponents,  as  a  result, 
have  gravitated  to  the  powerful  congressional  committees  as  much  as 
to  the  Court  of  Appeals  in  contesting  agency  action. 

In  the  spectrum  area  the  FCC  closely  coordinates  its  actions  with 
NTIA  to  avoid  conflicts  (the  spectrum  is  split  between  government 
and  nongovernment  use,  with  40  percent  shared).  Even  in  its  own 
area,  the  FCC  shares  power.  Thus,  the  antitrust  court  in  the  AT&T  case 
can  and  does  affect  what  the  FCC  can  do  in  provision  of  enhanced 
services  by  the  divested  Bell  Operating  Companies  (BOCs).14  In  areas 
like  Open  Network  Architecture  (ONA),  upon  which  the  agency  has 
staked  so  largely  its  policies  for  permitting  BOC  entry  into  enhanced 
services,  the  FCC  must  act  cooperatively  with  the  State  Public  Utility 
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Commissions  (PUCs).  Although  the  FCC  can  preempt  the  states,  the 
area  of  preemption  remains  in  doubt  in  light  of  the  recent  Supreme 
Court  decision  in  Louisiana  Public  Service  Commission  v.  FCC.15  Both 
the  federal-state  and  the  antitrust  court-FCC  areas  pose  difficult  and 
complex  policy  problems. 

National  Telecommunications  and 
Information  Administration 

ntia,  a  division  in  the  Department  of  Commerce,  was  created  by  the 
Reorganization  Plan  No.  1  of  1977,  which  abolished  the  Office  of  Tele¬ 
communications  Policy  (otp)  and  established  the  position  of  assist¬ 
ant  secretary  of  commerce  for  communications  and  information. 
ntia’s  authority  is  detailed  in  Executive  Order  12046  and  includes 
serving  as  the  president’s  principal  adviser  on  telecommunications 
policies,  developing  such  policies,  assigning  government  frequencies, 
coordinating  the  telecommunications  activities  of  the  executive 
branch,  insuring  that  the  branch’s  views  on  telecommunications  mat¬ 
ters  are  effectively  presented  to  the  FCC  and  Congress,  and  developing 
policies  relating  to  international  telecommunications  issues  and  con¬ 
ferences  in  coordination  with  the  Department  of  State. 

While  this  is  a  broad  charter,  in  practice  NTIA  has  encountered  con¬ 
siderable  difficulties.  It  cannot  implement  the  policies  it  proposes 
and  has  had  problems  establishing  a  partnership  with  other  agen¬ 
cies,  particularly  with  the  Department  of  State.  Executive  Order  12046 
is  so  vaguely  worded  that  it  does  not  settle  conflicts  or  even  issues  of 
coordination.  On  any  given  issue,  NTIA,  the  Departments  of  State, 
Justice,  and  Defense,  and  other  agencies  may  all  take  positions  on 
matters  before  the  FCC  or  Congress — all  without  effective  coordina¬ 
tion.  The  same  confusion  characterizes  their  posture  on  appellate 
matters. 

Department  of  State 

Executive  Order  12046  provides  that  with  respect  to  telecommunica¬ 
tions,  the  Department  of  State,  with  appropriate  coordination,  “shall 
exercise  primary  authority  for  the  conduct  of  foreign  policy,  includ¬ 
ing  the  determination  of  United  States  positions  and  the  conduct  of 
United  States  participation  in  negotiations  with  foreign  governments 
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and  international  bodies.”  The  under  secretary  of  state  for  security 
assistance,  science,  and  technology  generally  takes  responsibility,  with 
the  Bureau  of  International  Communications  and  Information  Policy 
(CIP)  working  under  his  purview.  Principal  responsibility  for  telecom¬ 
munications  trade  issues  rests  with  the  Bureau  of  Economic  and  Busi¬ 
ness  Affairs,  reporting  to  the  under  secretary  for  economic  affairs. 


Other  Executive  Branch  Agencies 

In  addition,  the  U.S.  trade  representative  has  the  primary  responsi¬ 
bility  for  development  and  implementing  U.S.  international  trade  pol¬ 
icy.  The  Department  of  Defense  is  responsible  for  national  security 
and  remains  the  largest  user  of  telecommunications  services  and  fa¬ 
cilities.  The  Antitrust  Division  of  the  Department  of  Justice  partici¬ 
pates  in  FCC  rulemaking  proceedings,  is  a  statutory  respondent  in 
court  appeals  other  than  broadcast  licensing  actions,  and  represents 
the  federal  government  in  litigation.  The  Department  of  Justice  is 
now  the  enforcement  staff  for  the  court  in  administering  the  terms  of 
the  consent  decree  (the  Modified  Final  Judgment]  entered  in  the  AT&T 
divestiture  case.16 


Problems 

The  underlying  premise  of  the  Communications  Act  of  1934  is  cen¬ 
tralized  control  of  telecommunications  policymaking.  But  such  con¬ 
trol  is  patently  lacking  today,  and  its  absence  is  especially  serious 
because  of  new  factors:  the  greater  importance  of  the  telecommunica¬ 
tions  infrastructure  to  the  nation  in  light  of  increasing  global  compe¬ 
tition  in  virtually  all  sectors  of  the  economy  (and  thus  the  need  for 
telecommunications  to  make  a  maximum  contribution  to  improved 
productivity];  the  emergence  of  trade  considerations;  the  present  dom¬ 
inance  of  telephone  and  related  telecommunications  issues  over  broad¬ 
cast  matters;  and  the  great  changes  wrought  by  dynamic  technology.17 
All  these  matters  are  fully  discussed  elsewhere,  and  therefore  only  a 
few  examples  will  be  given  in  the  international  and  domestic  fields. 
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International  Separate  Satellite  Systems 

There  is  no  real  focal  point  within  the  executive  branch  for  policy 
coordination  in  this  area.  Narrow,  “turf-minded”  battles  between  NTIA 
and  the  Department  of  State  are  not  uncommon  because  of  “frag¬ 
mented,  ambiguous  grants  of  authority.”18  An  eighteen-month  battle 
ensued  among  executive  branch  agencies  over  the  proposed  policy 
on  international  satellite  systems  separate  from  INTELSAT.  The  pro¬ 
posal  then  went  to  the  FCC,  an  administrative  agency  with  the  power 
to  reject  the  proposal,  thus  frustrating  foreign  policy  considerations. 

TAT-7 

Facilities  for  international  transmissions  are  jointly  owned  and  op¬ 
erated  by  U.S.  carriers  and  foreign  telecommunications  entities,  and 
responsibility  for  providing  service  is  similarly  shared.  On  the  U.S. 
side  the  carriers  are  private  businesses,  subject  to  regulation.  In  other 
countries  telecommunications  entities  are  government  or  quasi¬ 
government  agencies. 

A  consultive  program  on  transatlantic  facilities  was  inaugurated  in 
1974  to  exchange  views  and  air  concerns  among  U.S.,  European,  and 
Canadian  organizations  with  principal  responsibilities  for  such  mat¬ 
ters.  This  program  did  not  resolve  many  of  the  basic  issues  or  elimi¬ 
nate  tensions,  particularly  on  the  part  of  the  European  participants. 
Thus,  in  the  FCC’s  23  March  1977  Report  on  International  Telecom¬ 
munications  Policies,  Chairman  Richard  Wiley  stated: 

Perhaps  the  most  serious  difficulty  .  .  .  results  from  the  different 
status  and  expectations  of  the  U.S.  and  foreign  participants  in  these 
discussions.  The  Commission,  emphasizing  its  quasi-judicial  role 
and  concomitant  inability  to  negotiate  facility  plans  or  specific  fa¬ 
cility  authorizations,  has  insisted  that  the  discussions  must  remain 
informal  and  consultative.  Foreign  participants,  on  the  other  hand, 
have  made  clear  their  frustrations  in  dealing  with  a  country  where 
no  entity,  including  the  government,  has  the  final  responsibility 
and  authority  to  reach  a  negotiated  settlement  of  outstanding  is¬ 
sues.  They  prefer  to  discuss  and  negotiate  specific  policies  and 
specific  facility  proposals  and  utilization  plans  rather  than  basic 
planning  principles  and  information  of  general  applicability.19 
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In  the  TAT- 7  case  the  OTP  called  for  a  concerted  effort  by  the  U.S. 
Government  agencies  to  develop  a  unified  approach  for  a  1977  Rome 
meeting.20  The  FCC  did  not  respond  to  the  OTP  overture  because  it  was 
“concerned  about  the  limitations  of  the  Administrative  Procedure 
Act.”21  And  at  a  later  meeting  that  year  a  consensus  was  reached 
“that  development  of  a  single  U.S. -European  Transatlantic  Plan  would 
not  be  possible  in  light  of  restrictions  on  the  FCC’s  involvement  in 
direct  negotiations.”22 

In  its  21  December  1977  Report  and  Order,  the  commission  found 
no  public  interest  justification  for  a  facilities  plan  that  included  an 
additional  cable  facility — namely,  TAT-7.23  The  FCC  acknowledged  that 
it  was  acting  inconsistently  with  strong  international  sentiment.  In 
defining  the  decisional  weight  to  be  given  international  comity,  the 
commission  stated  that  considerations  of  international  comity  may 
not  be  substituted  for,  or  given  precedence  over,  the  regulatory  public 
interest  determination,  since  responsibility  for  that  determination  “has 
been  delegated  primarily  to  the  Federal  Communications  Commis¬ 
sion  by  means  of  statute  which  makes  no  specific  provision  for  con¬ 
siderations  of  international  comity  but  does  specifically  provide  that 
the  Commission  must  find  that  the  public  interest  requires  the  con¬ 
struction  under  section  214  of  the  Communications  Act.”24 

OTP  attacked  the  decision  on  two  grounds:  first,  that  it  is  not  possi¬ 
ble  for  the  commission  to  develop  a  meaningful  cable-satellite  plan 
because  neither  through  the  government  instruction  process  nor  Sec¬ 
tion  214  regulation  of  the  act  can  the  U.S.  government  directly  con¬ 
trol  the  construction  and  installation  of  the  INTELSAT  space  segment; 
second,  that  the  commission’s  decision  was  based  on  the  premise 
that  cost  efficiency  is  “the  single  driving  yardstick  of  domestic  pol¬ 
icy  and  that  international  comity  is  but  a  secondary  concept.” 

In  its  October  1977  letter  to  the  FCC  the  Department  of  State  also 
urged  the  commission  to  reexamine 

the  cost  assumption  which  led  the  Commission  to  prefer  a  plan  to 
which  European  and  Canadian  officials  have  taken  strong  excep¬ 
tion.  We  would  be  remiss  were  we  not  to  observe  that  their  argu¬ 
mentation  was  consistent  with  our  own  view  that  international 
comity,  and,  indeed,  an  effective  partnership,  obliged  each  party  to 
take  into  account  the  legitimate  costs  incurred  by  all  other  parties 
in  implementing  particular  international  facilities  arrangements. 
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The  department  had  received  communications  from  most  of  the  for¬ 
eign  ministries  in  Western  Europe  taking  strong  exception  to  the  com¬ 
mission’s  actions  and  criticizing  its  seeming  lack  of  sensitivity  to  other 
governments’  decisions. 

The  commission  succumbed  to  extensive  pressure,  and  the  dis¬ 
puted  facility  was  authorized  by  the  FCC,  although  implementation 
was  somewhat  later  than  most  parties  would  have  preferred.25 

International  Resale 

Under  a  resale  and  shared-use  system,  both  carriers  and  noncarriers 
can  lease  a  private  line  to  many  users  too  small  to  enjoy  volume  dis¬ 
counts.  The  reseller  thus  acts  as  a  broker  of  low-volume  users.  The 
reseller  can  also  bring  to  bear  new  computer-based  technology  to  add 
value  to  the  telecommunications  service. 

The  FCC  authorized  resale  and  shared  use  domestically  in  1976 
but  struggled  with  the  issue  of  its  extension  to  international  ser¬ 
vices.26  As  Commissioner  Rivera  recently  described  the  situation: 

At  my  agency,  a  lack  of  finesse  and  sophistication  has  at  times 
created  havoc  abroad.  For  example,  when  the  FCC  began  its  inquiry 
into  eliminating  regulatory  controls  on  the  international  resale  of 
private  line  service  beginning  or  terminating  in  the  United  States, 
the  result  was  chaos.  The  ptts  reacted  in  anger  to  what  they  per¬ 
ceived  as  a  unilateral  move  to  inject  competition  into  their  pre¬ 
ciously  guarded  monopolies.  The  confusion  and  conflict  were  un¬ 
necessary  because  the  furor  created  by  this  decision  could  have 
been  prevented  with  some  foresight  and  preparation  at  home  and 
abroad.27 

After  its  examination  of  the  matter  the  report  by  the  House  Com¬ 
mittee  on  Government  Operations  concluded: 

Whatever  the  merits  of  its  position,  by  opening  the  questions  of  the 
resale  and  shared  use  of  private  international  leased  lines  in  a  for¬ 
mal  proceeding,  the  Commission  excited  the  vigorous  opposition 
of  the  Director  of  the  CCITT  of  the  International  Telecommunica¬ 
tions  Union.  The  Director  wrote  a  sharp  letter  to  the  State  Depart¬ 
ment,  pointing  out  that  the  FCC  action  was  inconsistent  with  his 
understanding  of  past  United  States  positions.  Moreover,  the  Di- 
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rector’s  letter  is  a  reflection  of  concern  over  what  he  perceives  as  a 
unilateral  United  States  policy  action  in  a  delicate  area  of  interna¬ 
tional  communications  policy.  Again,  the  Commission  chose  not 
to  consult  with  other  agencies  before  taking  action.  The  interna¬ 
tional  repercussions  of  its  announcement  prompted  the  State  De¬ 
partment,  replying  to  a  Committee  inquiry  about  the  CCITT  letter,  to 
observe  that,  ‘As  an  independent  regulatory  agency,  the  FCC  is  not 
in  a  position  to  determine  the  foreign  policy  and  national  security 
implications  of  plans  for  international  facilities  and  services.”  .  .  . 
[A]t  the  very  least,  however,  close  attention  by  the  Commission  to 
the  nontelecommunications  and  foreign  policy  dimensions  of  its 
decisions  is  vital.  It  cannot  simply  extend  its  domestic  decisions 
to  international  markets.  The  tendency,  reflected  in  the  resale  and 
shared-use  rule  making,  to  treat  international  questions  as  an  ex¬ 
tension  of  domestic  ones  must  be  avoided.28 


Trade 

Telecommunications  trade  issues  have  come  to  the  fore  in  this  decade. 
They  require  a  strong  focus  in  the  executive  branch,  close  coopera¬ 
tion  with  the  affected  industries,  “wheeling  and  dealing”  by  the  ex¬ 
ecutive  branch,  and  finally,  effective  use  of  all  levers  within  the  United 
States,  including  the  FCC  authorization  “card.”  But  here  again 
difficulties  have  surfaced.  The  Computer  and  Business  Equipment 
Manufacturers  Association,  in  1982  comments  to  NTIA,  complained 
of  the  existing  executive  branch  process,  and  the  NTIA  Telecom  2000 
Report  noted:  “The  secretaries  of  Commerce  and  State  and  U.S.  Trade 
Representatives  are  legally  required  to  coordinate  their  efforts  with 
other  agencies,  but  there  is  no  specified  mechanisms  to  ensure  that 
this  will  occur.  Unfortunately,  accomplishing  such  coordination  is 
difficult  when  faced  with  disputes  among  agencies,  competing  de¬ 
mands  for  high-level  attention,  time  pressures,  and  often  inadequate 
resources.”29 

As  for  the  FCC  “card,”  the  agency  has  tried  to  become  more  active 
— more  of  a  partner  to  the  executive  branch  in  this  important 
respect.30  But  it  has  considerable  difficulties  in  doing  so.  It  is  re¬ 
quired  to  proceed  under  the  Administrative  Procedure  Act,  often  on 
a  formal  record,  and  is  unsure  of  the  lawfulness  of  barring  needed 
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service  in  the  public  interest,  for  reasons  of  “wheeling  and  dealing’’ 
in  trade  matters  —  a  much  more  informal,  rough  and  tumble,  non- 
record  world. 


Overall  Telecommunications  Policy 

We  have  divided  responsibility  here  between  the  FCC  and  the  states. 
There  is  considerable  benefit  from  this  division.  The  states  are  much 
closer  to  the  regulatory  problems  (the  “grass-roots”  factor)  and  can 
act  as  laboratories  in  regulating  the  essential  monopoly  services  of 
the  local  exchange  carriers  (LECs).  But,  it  is  necessary  to  clarify  the 
point  where  federal  preemption  is  permissible  in  light  of  the  Louisi¬ 
ana  P SC  decision.31 

Moreover,  Congress  should  deal  squarely  with  fundamental  mat¬ 
ters  concerning  competition  and  competitiveness.  It  is  now  estab¬ 
lished  federal  policy  to  have  full  competition,  open  entry,  resale,  and 
fair  and  effective  interconnection.  It  is  also  FCC  policy  to  allow  open 
entry  to  any  field.  But  if  the  BOCs  are  to  be  free  to  enter  such  fields, 
correspondingly  all  parties  should  be  free  to  enter  the  BOC  preserve 
on  fair  terms.  It  makes  no  sense  to  have  competition  swirling  about 
the  entire  system,  but  enclaves  of  de  jure  monopolies.  Indeed,  it  is 
contrary  to  the  stated  goal  of  having  telecommunications  contribute 
to  U.S.  competitiveness.  Most  states,  however,  have  opted  to  keep 
such  enclaves  for  social  policy  reasons — that  is,  to  keep  local  tele¬ 
phone  rates  low,  not  just  for  the  poor  or  high-cost  rural  areas  who 
could  be  targeted  for  subsidies,  but  for  the  large  group  of  middle- 
class  users.  What  is  needed  is  a  gradual  movement  toward  a  rational 
pricing  and  subsidy  scheme,  followed  by  open  entry,  resale,  and  fair 
interconnection. 

Given  state  reluctance  to  adopt  such  a  policy,  only  Congress  can 
resolve  this  dilemma.  Congress,  however,  micromanages  the  process, 
often  through  prescriptions  in  the  appropriations  bills  or  language  in 
the  continuing  resolution,  for  short-term  political  considerations 
— offering,  in  effect,  continued  subsidies  to  the  middle-class  voters. 
In  light  of  the  growing  importance  of  this  sector  to  the  national  inter¬ 
est,  long-term  considerations  must  outweigh  short-term,  local  politi¬ 
cal  interests. 
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FCC  and  the  Antitrust  Court 

The  present  overlapping  authority  of  the  FCC  and  the  antitrust  court 
in  the  AT&T  case  is  wrong  and  confusing.  The  FCC,  under  a  compre¬ 
hensive  public  interest  standard,  is  forging  its  open  entry  policies, 
including  for  the  divested  BOCs,  and  setting  out  conditions  for  that 
entry.  The  antitrust  court  is  plowing  the  same  ground  under  a  differ¬ 
ent  and  much  narrower  antitrust  standard.  The  parties  favored  by  the 
antitrust  court’s  position  naturally  lobby  vigorously  for  that  court’s 
retention  of  authority.  The  pervasive  regulatory  scheme  of  the  FCC 
should  be  the  sole  arbiter  here. 

In  recent  remarks  to  the  Brookings  Institution,  Assistant  Attorney 
General  Charles  Rule  stated: 

Because  of  the  role  assumed  by  the  court  and  the  Department,  reg¬ 
ulation  of  the  telecommunications  industry  has  become  seriously 
fragmented  and  at  times  potentially  inconsistent.  Despite  the  dra¬ 
matic  changes  in  the  attitudes  and  tools  of  the  state  and  federal 
regulators,  the  court  seems  to  regard  that  progress  as  largely  irrele¬ 
vant  to  the  administration  of  the  decree.  Meanwhile,  attempts  by 
the  FCC  to  set  long-range  policy  to  ensure  that  America  retains  its 
historic  technological  lead  in  telecommunications  are  frustrated 
by  rigid  prohibitions  in  the  decree  and  the  inherently  cumbersome 
mechanism  by  which  they  are  administered.  There  is  simply  no 
way  to  coordinate  the  policies  of  the  traditional  regulators  and  the 
decree  administrators.  Indeed,  the  Department  as  the  enforcer  of 
an  antitrust  decree  and  the  court  as  constrained  by  Article  III  are 
institutionally  incapable  of  even  considering  many  of  the  interests, 
such  as  national  security  and  foreign  trade,  that  the  regulators  may 
consider  essential.  And,  worse,  there  is  no  one  source  of  responsi¬ 
bility  and  accountability.  As  has  often  been  said,  too  many  cooks 
spoil  the  soup.  And  it  will  stay  spoiled  when  there  is  no  one  cook 
to  shoulder  the  blame.32 


Quality  of  FCC  Appointments 

The  telecommunications  area  is  a  complex  one,  calling  for  consider¬ 
able  expertise  in  specialized  fields,  which  are  not  now  and  have  not 
been  generally  represented  in  the  FCC.  The  commission  is  regarded 


328  Henry  Geller 


as  a  “political  plum”;  with  enough  political  influence  anyone  can  be 
appointed  to  the  FCC.  That  is  not  true  of  the  Federal  Reserve  Board  or 
the  SEC. 

This  then  is  a  crucial  problem:  “As  long  as  the  selection  of  men  for 
key  administrative  posts  is  based  upon  political  reward  rather  than 
competency,  little  else  that  is  done  will  really  matter.”33  The  presi¬ 
dent  need  not  be  concerned  about  independent  agencies  as  long  as 
there  is  no  scandal.  He  is  not  helped  politically  by  “even  excellent 
administration  of  the  commissions”  and  similarly  is  not  hurt  by  a 
poor  effort.34  Because  of  this — because  he  is  not  held  accountable  for 
the  performance  of  independent  agencies — the  president  is  under 
no  pressure  to  appoint  the  best-qualified  persons  to  these  agencies. 
Such  a  political  environment  has  not  helped  the  stature  of  the  execu¬ 
tive  agencies  or  the  quality  of  their  actions. 

Overidentification  with  the  Industry 

The  “political  plum”  process  leads  to  a  further  critical  defect — the 
agency  member’s  overidentification  with  the  industry.  A  number  of 
factors  contribute  to  this  conclusion.  First,  if  the  president  and  the 
Congress  are  largely  indifferent  as  to  these  agency  appointments,  the 
regulated  industries  are  not.  They  watch  closely  the  appointments  to 
the  agency  and  often  successfully  block  appointment.  This  does  not 
mean  that  the  regulated  industries  necessarily  choose  agency 
personnel — only  that  potential  “troublemakers”  are  largely  screened 
out  and  at  best  a  neutral  person  is  appointed  whose  views  cannot  be 
predicted. 

Second,  a  neutral  person  is  assiduously  courted  by  regulated  in¬ 
dustries.  The  appointee  soon  realizes,  after  coming  to  Washington, 
“that  nobody  ever  heard  of  him  or  cares  much  what  he  does — except 
one  group  of  very  personable,  reasonable,  knowledgeable,  delightful 
human  beings,  who  recognize  his  true  worth.  Obviously,  they  might 
turn  his  head  just  a  bit.”35 

Ronald  Coase  comes  to  the  same  conclusion: 

It  is  difficult  to  operate  closely  with  an  industry  without  coming  to 
look  at  its  problems  in  industry  terms.  The  result  is  that  the  Com¬ 
mission,  although  thinking  of  itself  as  apart  from  and  with  differ¬ 
ent  aims  from  the  industry,  will  nonetheless  be  incapable  of 
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conceiving  of  or  bringing  about  any  radical  changes  in  industry 
practices  or  structure.  In  fact,  the  regulation  of  the  broadcasting 
industry  by  the  Federal  Communications  Commission  resembles  a 
professional  wrestling  match.  The  grunts  and  groans  resound 
through  the  land,  but  no  permanent  injury  seems  to  result.36 

Third,  some  agency  members  desire  reappointment.  Since  the  reg¬ 
ulated  industries  are  most  interested  in  the  appointment  process, 
agency  members  know  that  if  they  take  positions  strongly  at  odds 
with  these  industries,  their  reappointment  will  be  strongly  opposed. 
This  may  well  lead  to  the  president  choosing  some  new  “neutral” 
figure.  Indeed,  at  times  the  Senate  has  even  refused  to  confirm  one 
who  has  aroused  industry  opposition. 

Finally,  a  large  number  of  agency  members  expect  to  work  for  the 
regulated  industries  upon  leaving  the  agency.  This  in  turn  can  either 
consciously  or  subconsciously  make  the  agency  member  (and  staff) 
overly  responsive  or  sympathetic  to  industry  positions.  This  pattern 
of  FCC  identification  with  regulated  industries  has  been  repeated 
frequently.37 

Principles 

Before  setting  forth  the  principles  governing  revision  of  the  policy 
process,  one  substantive  action  should  be  noted.  The  1934  Act,  de¬ 
rived  from  the  1910  ICC  Act,  needs  to  be  revised  to  set  forth  broad 
policy  guidelines,  including  the  federal-state  equation  and  the  issue 
of  open  and  fair  entry  into  intra-LATA  telecommunications.  The  Su¬ 
preme  Court  has  noted  that  there  is  an  advantage  in  having  a  broad 
mandate  like  the  “public  interest”  or  “just  and  reasonable,”  since  it 
permits  the  agency  to  adjust  to  changing  conditions  in  these 
“dynamic”  fields.38  Over  time,  however,  there  is  a  need  for  broad 
substantive  revision,  and  that  time  has  certainly  arrived. 

The  governing  principles  are: 

-That  it  is  not  feasible  to  separate  policymaking  between  interna¬ 
tional  and  domestic  arenas,  or  between  common  carrier,  broadcast¬ 
ing,  cable  television,  and  private  radio.  These  areas  are  all  inte¬ 
grally  related,  and  should  be  treated  together. 

-That  it  is  unsound  to  separate  the  authority  to  make  broad  policy  or 
rules  from  actions  implementing  these  policies  or  rules.  While  such 
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a  split  forces  clearer  guidelines,  in  these  dynamic  fields  it  is  difficult 
to  anticipate  needed  policies  apart  from  decisions  in  particular 
cases. 

-That  it  is  most  desirable  to  centralize  policymaking  in  one  agency. 
Divided  authority  causes  delay,  confusion,  and  the  absence  of  fo¬ 
cused  responsibility.  Whether  located  in  the  executive  branch  or  an 
independent  agency,  there  should  be  strong  Congressional  oversight 
and,  for  the  most  part,  judicial  review  of  agency  actions. 

-That  only  the  executive  branch  can  deal  effectively  with  national 
security,  foreign  relations  or  trade  issues  in  the  telecommunications 
field,  but  that  the  executive  branch  should  not  be  allowed  to  make 
or  implement  policy  directly  in  the  mass  media  field. 

The  Watergate  experience  points  up  the  serious  drawback  if  the 
executive  branch  controlled  policymaking  or  implementation  in  the 
mass  media  field.  The  Nixon  administration  threatened  to  use  the 
renewal  process  against  the  Washington  Post  and  to  induce  the  net¬ 
work  affiliate  to  put  pressure  on  the  network  to  screen  out  antiadmin¬ 
istration  viewpoints.39  Clearly  no  aspect  of  the  licensing  process  or 
equal  opportunities  rulings  under  Section  315  should  come  under 
executive  branch  control. 

Further,  the  formulation  of  rules  or  policies  directly  affecting  the 
broadcasters,  networks,  or  cable  TV  operators  should  also  be  excluded 
from  executive  branch  purview.  Networks  and  broadcasters  can  be 
crucially  affected  by  a  change  in  the  multiple  ownership  rules  or  by  a 
change  in  the  prime-time  access  rule.  The  administrator  could  very 
substantially  affect  the  financial  returns  of  the  networks;  the  networks 
would  know  this  and  would  be  operating  “under  the  gun.”  Such  a 
situation  is  not  tolerable. 

-That  while  the  single  administrator  is  most  effective  for  executive 
branch  activities  in  this  field,  the  collegial  system  is  suited  to  the 
promulgation  and  implementation  of  policy  in  the  sensitive  mass 
media  field.  The  collegial  body  has  the  advantages  of  reflecting  the 
viewpoints  of  several  members;  if  the  majority  embarks  upon  a 
course  raising  constitutional  or  public  interest  questions,  dissents 
can  highlight  the  matter,  bringing  increased  congressional  or  judi¬ 
cial  scrutiny. 
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It  would  be  necessary  to  delineate  carefully  the  policy-  or  rule- 
making  areas  withdrawn  from  the  purview  of  the  executive  branch 
single  administrator  (the  adjudicatory  activities  are  readily  culled  out 
from  the  administrator’s  authority).  The  government  can  and  should 
include  the  mass  media  in  general  taxation  schemes;  it  is  wrong  to 
single  out  the  mass  media  for  special  revenue-raising  taxes.40  So  also 
in  this  field,  rules  or  policies  of  general  applicability  should  be 
permissible. 

Changing  the  Federal  Policy  Structure 

First,  a  prestigious  study  commission,  appointed  by  the  president, 
would  help  to  promote  critically  needed  change.  Telecommunica¬ 
tions  is  a  most  difficult  area  in  which  to  effect  organizational  change. 
Only  a  strong  commission,  similar  to  those  in  areas  like  social  secu¬ 
rity  and  privacy,  can  afford  the  umbrella  under  which  Congress  might 
be  persuaded  to  adopt  new  organizational  structures  or  new  substan¬ 
tive  policies.  Twenty  years  have  passed  since  the  1968  Rostow  Com¬ 
mission.  A  new  study  could  help  bring  federal  telecommunications 
policy  into  the  next  century. 

As  for  courses  of  action  to  reform  current  practices,  the  following, 
based  on  the  foregoing  principles,  are  suggested: 

Establish  a  Single  Executive  Branch  Administrator,  Housing  an  In¬ 
dependent  Agency  to  Deal  with  Electronic  Mass  Media  Matters.  This 
would  mean  creating  an  agency — called  the  Federal  Telecommuni¬ 
cations  Agency  (fta) — with  a  single  administrator  serving  at  the  plea¬ 
sure  of  the  president  and  having  centralized  authority  over  all  tele¬ 
communications  matters.  The  only  exception  would  be  regulation 
directly  concerning  the  electronic  mass  media,  which  could  be  han¬ 
dled  by  an  independent  agency  (like  the  Federal  Energy  and  Regula¬ 
tory  Commission  (ferc))  and  housed  with  the  FTA,  as  FERC  is  with  the 
Department  of  Energy.  This  would  be  the  focal  point  for  telecommu¬ 
nications  policy:  an  executive  branch  agency  with  extensive  power, 
able  to  deal  effectively  with  foreign  partners  and  to  coordinate  gov- ' 
ernmental  policy.  If  the  agency  failed  in  its  mission,  the  president 
would  be  responsible  and  would  have  to  act.  With  such  a  body  in 
place  congressional  committees  would  continue  to  exercise  their  over¬ 
sight  functions.  The  agency  could  use  administrative  law  judges,  re- 
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view  boards,  informal  or  formal  rulemaking  proceedings,  and  other 
appropriate  devices,  but  final  decisions  would  rest  with  the  admin¬ 
istrator. 

Create  a  Post  for  a  Single  Administrator  Combining  Present  Execu¬ 
tive  Branch  Functions  but  with  Narrowly  Circumscribed  Power  to 
Direct  FCC  Actions.  In  the  absence  of  political  will  to  create  a  new 
agency  with  the  above  centralized  powers,  the  next  organizational 
arrangement  would  be  to  combine  all  existing  executive  branch  func¬ 
tions  in  the  telecommunications  policy  area  in  an  entity  like  the  En¬ 
vironmental  Protection  Agency.  This  office  would  have  full  authority, 
subject  to  presidential  override,  to  develop  policies  for  the  executive 
branch,  to  be  the  focal  point  for  foreign  and  trade  negotiations,  and  to 
handle  all  executive  branch  spectrum  matters.  Further,  this  entity,  in 
coordination  with  other  federal  agencies,  would  be  the  focal  point 
for  securing  a  presidential  finding  that  national  security  or  foreign 
policy  require  the  FCC  to  take  a  specific  action  (or,  alternatively,  to  set 
aside  an  FCC  action). 

This  arrangement  would  vastly  improve  policy  centralization  by 
obtaining  a  focal  point  of  responsibility  for  telecommunications  pol¬ 
icy  issues  within  the  executive  branch.  Further,  it  would  end  the 
present  anomalous  situation  where  the  President,  despite  the  clear 
national  security  or  foreign  policy  considerations,  cannot  direct  a 
result. 

Appoint  a  Presidential  Assistant  for  Telecommunications.  Were  the 
above  two  proposals  not  acceptable,  then  a  presidential  assistant  for 
telecommunications  should  be  appointed,  with  authority  to  act  for 
the  president  to  insure  proper  coordination  among  relevant  parties, 
to  help  formulate  executive  branch  policy  in  this  field,  and  to  bring 
to  the  president  those  telecommunications  issues  warranting  presi¬ 
dential  consideration.  At  the  least,  a  presidential  assistant  would  en¬ 
sure  proper  coordination  and.  when  appropriate,  presidential  atten¬ 
tion  to  telecommunications  issues. 

Improve  FCC  Appointments.  The  FCC  will  remain  under  any  of  these 
proposals.  Therefore,  it  is  important  to  improve  the  caliber  of  FCC 
appointments.  A  bipartisan,  prestigious  presidential  commission 
might  select  five  nominees  for  each  vacancy,  to  be  filled  by  the  presi- 
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dent.  Commissioners  should  be  given  longer  terms  —  perhaps  ten 
years.  A  longer  term  would  create  a  new  mood  both  in  the  executive 
and  legislative  branches,  since  these  appointments  would  have  a  ten¬ 
ure  longer  than  the  presidency.  Congress,  having  enacted  remedial 
legislation,  would  probably  insist  upon  a  caliber  of  appointment  sim¬ 
ilar  to  that  in  the  Federal  Reserve  Branch  or  SEC.  Dean  Landis  has 
written  cogently  on  this  point: 

Tenure  is  of  importance.  A  term  of  five  or  seven  years  is  too  short. 
If  the  appointee  is  a  lawyer  or  in  business,  conflict  of  interest  laws 
require  him  to  sever  all  his  past  connections.  To  give  up  a  practice 
patiently  accumulated  over  the  years  is  not  easy,  for  it  may  well 
become  necessary  to  spend  years  again  in  re-establishing  it.  To  elim¬ 
inate  one-self  from  a  place  in  the  ascending  ladder  of  a  business 
organization  raises  similar  problems.  Moreover,  longer  tenures 
would  mean  opportunities  for  longer-scale  planning,  freedom  from 
worry  as  to  re-appointment,  and  generally  the  concept  of  devotion 
to  a  career  rather  than  that  of  a  stepping  stone  to  further  political  or 
professional  advancement.  Turnover  would  probably  be  reduced 
as  is  true  of  members  of  the  Federal  Reserve  Board  whose  tenures 
are  fourteen  years.  Expertise  would  have  a  better  chance  to  develop 
and  the  sense  of  security  would  inculcate  the  spirit  of  indepen¬ 
dence.  Life  tenure  is,  perhaps,  too  dangerous  in  these  areas  of  dy¬ 
namic  activity  but  certainly  a  ten  year  term  is  not  too  much  to 
suggest. 

A  further  revision  would  bar  employment  in  the  communications 
field  for  a  five-year  period  following  FCC  service.  The  five-year  period 
would  eliminate  any  chance,  and  thus  influence,  of  using  the  com¬ 
mission  as  a  stepping  stone  to  lucrative  communications  industry  or 
professional  advancement. 

We  have  drifted  with  the  present  patchwork  policy  structure  too 
long.  The  information  age,  with  its  global  competition,  demands  that 
we  put  our  policy  house  in  order. 
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There  is  a  felt  dimension  of  public  interest  in  virtually  all  private 
concerns  and  actions:  from  smoking  to  the  divorce  and  marriage  laws, 
from  literacy  to  child-care,  we  constantly  find  ourselves  judging  pri¬ 
vate  actions  and  personal  proclivities  as  if  we  were  thinking  for  soci¬ 
ety  as  a  whole.  But  when  we  say  that  a  person  is  acting  in  or  against 
the  public  interest  or  that  a  proposed  governmental  measure  is  “in 
the  public  interest”  or  that  the  operations  of  a  commercial  company 
represent  a  breach  of  “public  interest,”  is  there  a  real  entity  in  our 
mind  corresponding  to  this  notion  of  a  “public”?  Where  are  we  plac¬ 
ing  ourselves  in  relation  to  the  rest  of  society  and  to  our  neighbors 
when  we  use  the  term? 

These  questions  have  become  irksome,  even  urgent,  in  this  era  of 
worldwide  deregulation,  especially  in  the  burgeoning  fields  of  tele¬ 
communications  and  information  technology,  and  quite  suddenly,  in 
historical  terms,  a  number  of  familiar  political  issues  have  switched 
their  emphasis.  Where  the  main  actors  in  a  number  of  countries  saw 
governmental  intervention  as  the  principal  means  for  achieving  a  pub¬ 
lic  benefit,  they  now  tend  almost  as  confidently  to  locate  their  trust  in 
a  revival  of  market  forces  and  the  interplay  of  individual  motivation 
as  a  surer  path  to  collective  benefit.  This  is  not  merely  the  defense  of 
the  rights  of  private  persons  —  it  is  a  statement  about  the  means  to 
guarantee  the  general  good. 

This  essav  considers  the  way  such  arguments  have  been  deployed 
in  discussions  about  telecommunications  policy  and  the  context  of 
inherited  discourses  concerning  the  public  interest  in  the  manage¬ 
ment  of  utilities.  It  will  also  look  for  the  sine  qua  non  of  public  inter¬ 
est  in  our  late  twentieth-century  environment. 

All  human  societies  have  ways  to  express  generalized  collective 
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need.  Each  possesses  an  appropriate  term  to  describe  and  account  for 
its  collective  historic  national,  doctrinal  or  regional  identity.  The  art 
and  culture  of  each  society  contains  in  myth  or  legend  representa¬ 
tions  of  that  collectivity,  often  linked  with  its  religious  belief.  In  west¬ 
ern  culture  this  “public”  sphere  is  felt  as  something  of  an  aberration, 
something  less  than  or  added  to  the  society;  we  see  rights  and  obliga¬ 
tions  as  primarily  based  upon  individuals  and  their  families. 

There  are  countless  versions  of  the  public  sphere  and  diverse  ways 
of  expressing  and  envisaging  it;  in  our  own  time  we  have  experi¬ 
enced  many  movements  which  endeavor  to  create  new  contexts  for 
the  expression  of  the  collective  needs  and  goals  of  large  territorial 
groups. 

Every  historical  age  creates  new  kinds  of  political  emotions  and 
finds  appropriate  ways  to  represent  the  interests  of  large  groups.  The 
terminology  which  emerges  expresses  the  pursuit  of  mutual  benefit 
through  collective  sacrifice  and  altruism.  When  we  of  the  West  speak 
of  the  public  interest  we  are,  half-consciously,  groping  for  a  way  of 
referring  to  something  highly  valued,  a  telos  or  collective  good  nor¬ 
mally  standing  in  opposition  to  or  above  other  legitimate  demands 
and  interests.  We  acknowledge  the  potential  of  intangible  ways  in 
which  our  lives  may  be  enhanced;  we  recognize  the  presence  of  a 
public  sphere  which  does  not  correspond  to  the  mere  aggregation  of 
the  desires  of  living  individuals. 

Western  society  has  also  accorded  high  value  to  individual  eco¬ 
nomic  activity.  When  we  speak  of  the  public  interest  in  a  Western 
context  we  are  also  attempting  to  reassert  a  dimension  of  the  collec¬ 
tive  within  a  culture  of  individualism.  The  term  public  interest  con¬ 
tains  a  natural  conflict  between  individual  and  collective  goods,  be¬ 
tween  the  strivings  of  people  for  their  own  betterment  and  the  social 
benefit  which  might  ensue  from  a  partial  or  temporary  denial  of 
self-gain. 

There  are  diverse  meanings  for  “public  interest”  in  the  context  of 
any  single  society.  One  special  form  of  public  interest  is  entailed  in 
projects  designed  to  protect  individuals  against  harms  which  are  in¬ 
visible  to  the  victim.  Environmental  pollution  is  the  characteristic 
contemporary  example;  it  entails  denying  the  economic  rights  or  op¬ 
portunities  of  individuals  and  companies  in  favor  of  the  health  inter¬ 
ests  of  everyone.  Not  everyone  benefits  immediately,  but  all  benefit  in 
the  longer  run  by  surviving.  Yet  there  are  losers  in  the  achievement 
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even  of  this  particular  form  of  public  interest.  There  is  a  limit  to  the 
economic  freedom  accorded  to  individuals  beyond  which  the  good 
of  all  has  to  take  precedence.  None  of  us  wants  to  drink  polluted 
water.  None  of  us  wants  to  suffer  the  consequences  of  a  depleted 
ozone  layer,  even  though  we  may  disagree  as  to  the  immediacy  of  any 
present  danger.  Where  human  beings  have  to  work  together  to  pre¬ 
serve  their  very  society  or  to  protect  their  health  a  strong  and  very 
fundamental  sense  of  public  interest  comes  into  operation.  In  gen¬ 
eral,  the  retreat  from  governmental  regulation  has  affected  such  cru¬ 
cial  aspects  of  society. 

A  weaker,  but  still  important,  form  of  public  interest  characterizes 
long-term  collective  benefits.  While  most  people  agree  that  a  society 
enjoying  universal  education  is  superior  to  one  which  does  not,  not 
everyone  agrees  to  contribute  to  the  cost  of  achieving  it  immediately. 
Universal  education  therefore  enjoys  weaker,  though  still  widespread, 
support  as  a  public  good:  it  is  achieved  not  by  universal  acclamation, 
but  by  coercing  a  minority.  Over  the  course  of  time  society  as  a  whole 
values  universal  education. 

There  are  many  instances  of  public  interest  discourse  of  this  kind, 
pursued  in  politics  through  long  periods  of  public  debate  and  per¬ 
suasion.  They  do  not  express  survival  needs  but  are  desirable  objec¬ 
tives  in  societies  which  have  passed  through  a  certain  political  evo¬ 
lution.  German  and  Italian  cities  and  states  developed  sophisticated 
requirements  for  opera,  theatre  and  art  galleries,  at  a  time  when  Brit¬ 
ain  and  the  United  States  continued  to  regard  these  entirely  as  mat¬ 
ters  for  private  commerce.  Societies  acquire  a  certain  view  of  cultural 
activity  and  of  the  public  interest  before  providing  arts  facilities  comes 
to  seem  a  proper  function  for  the  state  to  undertake. 

In  the  course  of  history  society  continually  reinterprets  these  in¬ 
herited  debates  about  the  nature  of  the  public  and  its  “interest.”  In 
fields  as  diverse  as  transportation,  communications,  education,  pub¬ 
lic  health,  care  of  the  deprived  and  provision  for  the  arts,  Western 
societies  have  expanded  and  contracted  notions  of  public  interest. 
Gradually,  the  state  has  come  to  accept  responsibilities  assigned  to 
the  “public,”  whether  directly  operating  a  necessary  service,  regu¬ 
lating  its  operations  within  the  private  sector  or  merely  facilitat¬ 
ing  national  policy.  In  this  century  a  vast  proportion  of  economic 
activity  in  Western  societies — irrespective  of  whether  they  are 
formally  wedded  to  utilitarian  or  socialist  doctrine — has  been  swept 
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into  public  discourse,  if  not  into  direct  state  ownership. 

Today,  however,  each  society  is  beginning  to  reconsider  public  in¬ 
terest  arguments  fundamentally,  sometimes  to  unravel  them  or  turn 
them  on  their  head.  People  have  come  to  question  whether  the  col¬ 
lectivity  of  individuals  benefits  by  meeting  needs  collectively.  The 
discourse  of  public  interest,  leading  to  ownership  or  regulation,  is 
being  replaced  by  a  discourse  of  consumerism.  If  society  is  conceived 
as  overlapping  groups  of  service  providers  and  service  recipients, 
divided  not  by  class  or  rank  but  by  infinite  lines  of  responsibility, 
then  the  nature  of  the  “public”  shifts  accordingly.  All  the  users  of 
public  services  from  defense  and  education  to  transport  and  medical 
care  can  be  conceived  as  consumers,  and  we  are  all  consumers.  An 
important  shift  is  taking  place  in  the  Western  concept  of  the  public. 

For  example,  a  public  interest  argument  has  long  favored  munici¬ 
pal  transport  to  ensure  that  people  at  all  income  levels  enjoy  cheap 
and  reliable  transport — an  argument  for  welfare  interests  and  eco¬ 
nomic  health.  The  reverse  argument,  still  a  public  interest  argument, 
suggests  that  the  same  individuals  would  benefit  more  from  the  pres¬ 
ence  of  a  market-based,  nonregulated  transport  system  in  which  pri¬ 
vate  companies  offer  reduced  fares  and  improved  service.  Both  ver¬ 
sions  of  the  argument  intone  public  interest  positions  as  examples  of 
the  weaker  public  interest  position — the  one  most  susceptible  to  the 
contemporary  shift  from  “public  service”  to  “consumer  satisfaction” 
thinking. 

Regulatory  Arguments  and  Political  Theories 

The  field  of  telecommunications  demonstrates  the  ambiguity  and  ten¬ 
sion  between  these  two  kinds  of  public  interest  arguments.  Telephone 
service  is  a  better  service,  financially  and  socially,  when  more  indi¬ 
viduals  have  access  to  telephones.  Universal  service  has  therefore 
long  been  a  key  policy  in  telephone  administrations,  whether  pri¬ 
vately  or  state-owned.  Thus,  one  interpretation  of  public  interest  can 
lead  to  the  establishment  of  state-run  or  state-regulated  companies. 

However,  new  telecommunications  technologies  have  led  to  a  dif¬ 
ferent  view  of  service  provision  and  availability.  This  view  suggests 
that  the  process  of  developing  new  services  is  accelerated  not  simply 
through  the  pursuit  of  universality,  but  by  encouraging  equipment 
suppliers  and  individual  subscribers  to  choose  among  equipment  and 
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between  innovative  adjuncts  to  the  basic  service.  Here,  industrial  need 
conflicts  with  one  version  of  pure  consumer  interest.  So  crucial  is 
new  information  technology  to  the  wider  process  of  retooling  and 
computerizing  Western  economies  that  great  governmental  pressure 
has  been  brought  to  bear  upon  corporations  to  ensure  that  they  com¬ 
pete  vigorously  and  innovatively.  Government  thus  invokes  a  new 
kind  of  public  good  which  reverses  its  previous  logic.  The  new  pub¬ 
lic  good  is  economic:  we  all  benefit  from  living  in  a  modern,  compet¬ 
itive  economy  and  the  benefit  we  gain  from  a  free  market  is  greater 
than  our  gain  from  welfare  economy.  To  achieve  the  new  public  inter¬ 
est,  we  must  coerce  the  minority  whose  economic  interest  (as  suppli¬ 
ers  or  consumers)  is  better  satisfied  through  the  welfare  system.  Sub¬ 
scribers  may  have  to  acquire  their  own  instruments  where  previously 
they  were  supplied  as  part  of  service,  but  they  now  have  access  to  a 
diverse  and  complex  array  of  instruments. 

Telecommunications  in  all  its  forms  gives  rise  to  issues  of  this  kind. 
This  is  partly  because  one  of  the  necessary  prerequisites  for  estab¬ 
lishing  the  earliest  telecommunicated  services — the  telegraph — was 
the  existence  of  the  state.  Telecommunications  became  a  very  early 
theater  for  rehearsing  modern  arguments  concerning  public  interest 
and  social  equity.  The  administration  of  telecommunications  became 
inseparable  from  the  administration  of  defense  and  land-use  plan¬ 
ning  and  equally  inseparable  from  general  debates  about  how  to  reg¬ 
ulate  markets  and  the  nature  of  “natural  monopolies.”  The  history  of 
the  telegraph  and  its  offspring  is  a  commentary  on  the  history  of 
modern  ideas  about  the  nature  of  the  public  interest. 

Today  we  are  witnessing  a  considerable  change  in  prevailing  social 
theory  about  the  role  of  the  state  in  industrial  society.  The  era  knows 
itself  as  an  age  of  deregulation,  aided  by  a  widespread  reinstatement 
of  liberal  economic  theory.  John  Stuart  Mill  and  the  utilitarians  have 
resurfaced  in  political  rhetoric  and  business  speeches:  “People  un¬ 
derstand  their  own  business  and  their  own  interests  better,  and  care 
for  them  more,  than  the  government  does,  or  can  be  expected  to  do,” 
according  to  Mill.1  This  view  is  deeply  rooted,  emerging  from  Mill’s 
beliefs  about  the  nature  of  individual  autonomy:  “There  is  a  part  of 
the  life  of  every  person  who  has  come  to  years  of  discretion,  within 
which  the  individuality  of  that  person  ought  to  reign  uncontrolled 
either  by  any  other  person  or  by  the  public  collectively.”2 

Individualist  economic  theories  borrow  their  inspiration  most  di- 
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rectly  from  the  perfectionist  views  of  Victorian  liberalism  —  parallels 
of  expression  are  uncannily  consonant  with  the  deregulators  of  the 
1980s.  “The  mass  of  adults  are  so  well  acquainted  with  their  own 
interests  and  so  much  disposed  to  pursue  them  that  no  compulsion 
or  restraint  put  upon  them  by  others  for  the  purpose  of  promoting 
their  interest  can  really  promote  them,”  sounds  off  James  Fitzjames 
Stephen  in  1873. 3  But  present-day  movements  are  far  more  than  po¬ 
litical  antiquarianism,  more  than  the  passionate  echoes  of  an  easier 
world;  it  would  be  wrong  to  assume  that  these  ideas  are  actually  the 
ones  driving  forward  the  changes  in  telecommunications.  The  new 
thinking  about  telecommunications  and  the  revival  of  liberal  eco¬ 
nomic  theory  are  synergetic  but  coincidental. 

The  deregulatory  movement  in  telecommunications  is  derived  from 
the  sheer  material  necessities  of  new  information  technology  as  it 
begins  to  affect  networks  and  switching  systems  and  new  ways  to 
distribute  and  store  signals.  With  ever-changing  technologies,  how¬ 
ever,  the  reorganization  of  the  telecommunications  industry  has  be¬ 
come  a  continuous  process  with  no  particular  end  in  sight.  It  is  un¬ 
dertaken  in  the  context  of  arguments  about  the  public  interest  as  much 
as  of  new  ways  to  accumulate  corporate  profit.  In  the  United  States 
two  agencies,  the  Department  of  Justice  and  the  Federal  Communica¬ 
tions  Commission,  have  embarked  upon  two  concurrent  crusades:  on 
the  one  hand,  to  keep  competition  open  and  untrammeled  by  the 
fusion  of  diverse  interests  within  a  single  corporation,  and  on  the 
other  hand,  to  regulate  public  airways  in  the  interests  of  diversity. 

Behind  these  policies  are  structural  political  motives  as  much  as  a 
drive  to  profit.  American  telecommunications  deregulation  is  cen¬ 
tered  on  the  goal  of  ensuring  a  technically  dynamic  industry;  deregu¬ 
lation  is  a  means  to  this  end  as  much  as  an  ideological  objective. 
Deregulation,  the  removal  of  government  from  management,  takes 
place  alongside  a  different  kind  of  antimonopolistic  government  reg¬ 
ulation.  Britain  has  witnessed  a  similar  fusion  of  ideology  with  new 
industrial  practice.  In  both  countries  we  see  ironies  in  the  confluence 
of  liberal  economic  thinking  with  the  pursuit  of  wider  industrial 
objectives. 

Are  these  attempts  to  emphasize  the  private  sector  in  the  public 
interest?  Radio  and  television  have  been  in  many  ways  the  anvil  on 
which  modern  attitudes  to  old  questions  of  public  interest  have  been 
hammered.  Both  European  social  democratic  and  conservative 
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thought,  as  well  as  American  political  debate,  have  been  profoundly 
influenced  by  arguments  over  where  sectoral  divisions  between  gov¬ 
ernmental  and  private  spheres  should  lie  in  broadcasting.  Arguably, 
the  welfare  dimension  of  an  activity  can  never  really  be  removed. 
Even  when  radio  and  television  function  in  a  deregulated  market,  a 
residue  of  public  interest  discourse  still  clings  to  them.  There  re¬ 
mains  a  possibility  that  the  state  will  one  day  revert  to  a  form  of 
resource  allocation.  Deregulated  utilities  seldom  or  never  acquire  the 
independent  status  of  companies  which  have  never  been  subject  to 
public  regulation. 

The  process  of  deregulation  is  a  very  different  historical  project 
from  the  process  of  regulation  since  deregulation  can  lead,  ironically, 
to  greater  state  presence,  more  constant  vigilance  and  more  powerful 
bureaucracy  than  in  the  liberal  public  interest  society  which  gave 
rise  to  regulation  or  overregulation.  This  is  why  it  is  important  to 
understand  the  industrial  rather  than  the  doctrinal  exigencies  which 
lie  behind  the  round  of  regulatory  changes  of  the  1970s  and  1980s. 
We  share  an  image  of  the  unimpeded  flow  of  information  as  among 
the  highest  of  ideological  goals,  but  in  different  phases  of  economic 
and  industrial  growth  that  goal  is  subject  to  different  forms  of 
implementation  —  and  acquires  an  ever-altering  moral  status. 

Since  the  development  of  the  penny  press  in  the  1870s,  Europeans 
and  Americans  alike  have  viewed  the  information  media  with  opti¬ 
mism.  The  information  media  were  to  help  the  evolutionary  process 
from  Gesellschaft  to  Gemeinschaft — from  a  society  of  loosely  an¬ 
chored,  anomic  individuals,  prey  to  every  lurking  propagandist,  to¬ 
ward  a  communitarian  society  of  informed  individuals.  Robert  E. 
Park  journeyed  to  Germany  before  World  War  I  to  learn  from  students 
of  Zeitungswissenschaft.  the  “newspaper  science”  which  filled  the 
minds  of  many  Europeans  with  late  Victorian  intellectual  optimism. 
The  press  had  reached  a  stage  in  technical  advance  and  industrial 
organization  which  rendered  it  a  new  tool  of  social  engineering;  the 
new  society  had  to  use  this  instrument  collectively  to  achieve  more 
than  personalistic  benefits.  Information  could  join  personal  freedom 
and  social  responsibility.  It  could  fill  the  gap  left  between  philosoph¬ 
ical  liberalism  and  the  new  sociology. 

However,  when  media  industries  became  corporations  and  began 
to  weave  webs  of  accumulating  capital  from  which  the  media  of  today 
have  grown,  their  mode  of  operation  belied  prophecies  that  they  would 


The  Public  Interest  341 


become  a  tool  of  social  betterment.  In  1960  Walter  Lippmann  phrased 
this  difference  quite  aptly:  “We  must  not  forget  that  the  economic 
interest  of  the  companies,  which  require  bigger  audiences  for  bigger 
revenues,  is  against  any  serious  or  lasting  effort  to  use  television  for 
its  higher  possibilities.”4  The  expressive  function  of  the  press  took 
precedence  over  its  referential  function:  emotion,  not  intellect,  pre¬ 
dominated  in  the  modern  modes  for  communicating  ideas.  In  France 
Gabriel  Tarde  and  Gustave  Le  Bon  pioneered  their  influential  views 
about  the  excitability  and  manipulability  of  crowds  by  demagogic 
speakers  who  could  play  upon  the  tendency  of  people  gathered  in 
large  numbers  toward  mutual  imitation.  In  Italy,  too,  the  criminolo¬ 
gist  Scipio  Sighele  saw  the  modern  crowd  as  vulnerable  to  the  crimi¬ 
nal  mind.5  Sociology  in  the  period  from  1900  to  1920  expressed  a 
growing  social  disillusion  which  later  came  to  characterize  the  whole 
of  the  human  sciences.  The  disillusion  centered  on  cinema  and  the 
press,  whose  operations  during  the  war  seemed  to  confirm  the  most 
passionate  of  the  social  pessimists.  Crowd  psychologists,  with  their 
strictures  on  the  excitability  of  the  modern  urban  crowd,  seemed  to 
have  won  their  argument,  judged  by  the  evidence  of  the  years  of  total 
war.6 

Walter  Lippmann,  in  some  ways  an  American  counterpart  of  these 
European  writers,  had  experimented  with  these  notions  transmuted 
through  the  ideas  of  Cooley  and  Dewey.  They  all  emphasized  the  or¬ 
ganic  nature  of  society,  trying  to  see  how  individuals  became  social¬ 
ized  rather  than  how  they  exercised  the  individual  freedoms  con¬ 
ferred  by  society.  They  discovered  a  relationship  between  individual 
and  society  which  was  modulated  by  the  media.  Mechanically  cre¬ 
ated  flows  of  information  held  self  and  society  in  a  single  grasp  and 
seemed  to  facilitate  social  continuities  rather  than  the  static  wants 
and  needs  of  individuals.7 

When  Lippmann  revisited  these  issues  in  the  television  age,  he 
reverted  to  these  older  conceptions:  “Because  of  the  discrepancy  be¬ 
tween  the  People  as  voters  and  the  People  as  the  corporate  nation,  the 
voters  have  no  title  to  consider  themselves  the  proprietors  of  the  com¬ 
monwealth  and  to  claim  that  their  interests  are  identical  with  the 
public  interest.”8  For  Lippmann  “the  people”  were  an  organic  entity 
composed  of  those  not  yet  born  and  those  already  dead.  Society  was 
therefore  obliged  to  pursue  the  interests  of  the  future  generations  as 
well  as  the  present:  “this  invisible,  inaudible,  and  so  largely  non- 
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existent  community  gives  rational  meaning  to  the  necessary  objec¬ 
tives  of  government.”  Lippmann  took  issue  with  Bentham’s  view  of 
society  that  ‘‘the  interest  of  the  community  then  is,  what? — the  sum 
of  the  interests  of  the  several  members  who  compose  it.”  ‘‘The  peo¬ 
ple”  is  not  the  aggregate  of  living  persons  who  vote  to  serve  ‘‘their 
pleasures  and  their  security,”  and  society  is  not  simply  the  place 
where  factions  contend  for  immediate  advantage  in  the  struggle  for 
survival  and  domination. 

In  the  first  decade  of  television  American  thinking  was  suffused 
with  notions  of  this  organic  public  interest  in  which  information 
media  played  a  facilitating  role.  Television  did  not  exist  only  to  grat¬ 
ify  immediate  needs,  but  to  help  the  whole  process  of  historical  evo¬ 
lution.  The  creation  of  a  public  television  service  (using  spectrum 
allocations  specially  set  aside  by  the  Federal  Communications  Com¬ 
mission  a  decade  before)  expressed  this  view  of  society  within  Amer¬ 
ican  media  politics.  Later,  this  view  would  become  tarnished  with 
the  jibe  of  paternalism.  It  was  suspect  for  social  manipulation,  for 
socialism,  even  for  Luddism.  Nonetheless,  the  pressure  for  openness 
within  the  operations  of  the  FCC  itself  and  for  the  extension  of  cash 
and  spectrum  opportunities  for  public  television  were  remnants  of 
an  extinct  but  coherent  view  of  society,  one  which  gave  space  for  the 
interposition  of  a  public  interest  in  the  workings  of  private  media 
capital. 

Today,  some  of  these  strands  of  thought  survive,  but  in  a  society 
determined  to  alter  the  terms  by  which  public  and  private  interests 
define  their  roles  within  the  economy.  A  great  curtain  of  suspicion 
shrouds  the  workings  of  public  monopolies.  The  focus  of  disillusion 
is  not  human  nature,  which  had  so  let  down  the  sociologists  of  an 
earlier  generation,  but  governmental  administration  systems.  Perhaps 
we  ceased  to  be  content  to  allow  official  utilities  regulators  to  gather 
more  centralizing  power,  and  we  have  found  no  fresh  device,  no  new 
form  of  regulation,  other  than  through  the  interposition  of  the  mar¬ 
ket.  This  disillusionment  with  regulation  is  itself  driven  by  the  search 
for  public  interest.  In  many  societies  of  the  developed  world,  we  have 
turned  to  private  pursuit  of  gain  to  redress  a  balance  which  has  been 
found  wanting. 

Many,  however,  are  the  new  demands  made  today  upon  the  idea  of 
public  interest  by  new  international  and  continental  authorities  as 
well  as  all  manner  of  national  and  regional  institutions  of  govern- 
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ment,  and  considerable  confusion  arises.  The  “public”  no  longer  nec¬ 
essarily  inhabits  the  same  society  as  the  speaker.  In  an  international¬ 
ized  society,  it  is  therefore  not  easy  to  determine  the  legitimating  judge 
of  interests  (public  or  private)  or  by  what  instrument  either  interest  is 
to  be  safeguarded.  The  matters  at  stake  are  not  necessarily  elemental 
issues  of  ecology,  but  problems  of  industrial  standardization,  trans¬ 
portation  planning,  and  advertising  codes. 


Traversing  Borders  and  Ideologies 

A  risible  but  somewhat  typical  example  of  the  complexity  of  the  pub¬ 
lic  interest  issue  in  this  era  is  to  be  found  in  the  story  of  the  Europlug. 
The  twelve  countries  of  the  European  Economic  Community  have 
developed  a  new  two-prong  electric  plug.  It  is  slightly  wider  than  the 
plugs  used  in  France  and  Germany,  which,  although  slightly  different 
from  each  other,  are  generally  found  mutually  compatible.  The  new 
Europlug  corresponds  to  no  standard  currently  in  use,  but  the  estab¬ 
lishment  of  a  single  cheap,  safe.  Continent-wide  (or  EEC-wide)  device 
would  enable  a  kettle  bought  in  Hamburg  to  make  tea  in  London. 
What  is  more,  it  would  make  it  possible  for  all  the  electrical  goods  of 
the  twelve  countries  to  be  manufactured  with  plugs  already  attached 
— with  great  consumer  and  safety  benefits.  But  if  the  Europlug  had 
been  designed  within  the  existing  standard  of  any  one  country  it 
would  advantage  the  manufacturers  of  that  country  over  all  others.  It 
has  therefore  been  necessary  to  choose  a  design  which  no  one  pres¬ 
ently  uses,  so  that  the  new  implement  will  leave  everyone  equally 
disadvantaged.  This  would  mean  that  every  member  country  will 
have  to  retool  and  refit. 

There  is  also  a  Worldplug  project,  an  international  worldwide  stan¬ 
dard  plug  emerging  concurrently  from  another  set  of  committees.  It 
is  not  compatible  with  the  Europlug.  If  the  Europeans  are  to  be  real 
citizens  of  the  world  they  might,  it  could  be  argued,  decide  to  be  the 
first  to  adopt  the  Worldplug  while  abandoning  their  national  plugs. 
But  their  main  project  for  the  present  time  is  to  establish  their  Euro¬ 
pean  identity  and  therefore  to  construct  a  kind  of  electrical  autarchy 
in  Western  Europe,  with  a  view  to  hindering  Japanese  and  American 
goods  seeking  European  markets. 

The  Europlug  problem  reflects  an  inextricable  intertwining  of  in¬ 
dustrial,  social,  political,  and  economic  objectives.  From  one  per- 
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spective  the  problem  is  one  of  identity.  It  illustrates  the  loss  of  clearly 
visible  symbols  of  public  interest,  but  also  of  the  very  objectives  of 
public  interest.  The  plug  problem  will  ultimately  be  resolved  after 
armies  of  bureaucrats  and  politicians  have  worked  for  years  to  disen¬ 
tangle  the  skein,  but  only  then  as  a  result  of  trade-offs  and  deals  in  a 
dozen  other  spheres. 

In  the  miasma  the  theorists  of  the  last  three  centuries  would  all 
find  remnants  of  all  of  their  theories,  somewhere  at  work.  (They  would 
not  agree  precisely  where.)  At  one  end  of  a  spectrum  of  ideas  and 
beliefs  would  be  the  purest  of  libertarians,  recommending  that  all 
industrialists  compete  until  the  best  and  most  serviceable  standard 
plug  emerges.  At  the  other  end  would  be  the  planners,  arguing  that 
the  plug  problem  is  solvable  and  that  plugs  are  inherently  perfect¬ 
ible,  given  fully  representative  committees  and  sufficient  time.  They 
would  say  that  within  each  individual  and  each  society  involved  there 
exists  a  “best”  version  of  the  self — that  version  that  strives  to  serve 
rather  than  to  possess,  which,  given  the  proper  opportunity,  would 
produce  a  safe,  improved  and  internationally  acceptable  plug.  One 
version  of  the  public  interest  argument  finds  its  fulfillment  in  the  free 
play  of  the  ego;  the  other  demands  free  movement  of  the  superego. 

Within  the  context  of  the  classic  nineteenth-century  nation-state 
this  range  of  issues  was  containable.  In  the  context  of  modern  multi¬ 
national  and  continental  half-loyalties  solutions  are  harder  to  find, 
and  no  simple  electoral  structure  exists  to  marshal  and  contain  the 
debate.  Now,  when  new  sources  of  identity  are  evolving  under  the 
aegis  of  supranational  bodies,  ends  and  means  are  confused.  New 
institutions  (the  EEC,  for  example)  are  meaningful  only  through  an 
accumulation  of  agreements  over  specific  matters;  conversely,  they 
are  in  danger  of  collapse  if  they  fail  to  construct  them. 

The  history  of  telecommunications  is  replete  with  examples  of  di¬ 
lemmas  of  the  “plug”  kind  —  witness  decisions  taken  in  America, 
Europe,  and  the  Soviet  Union  concerning  line-standards  for  televi¬ 
sion,  the  grand  quarrel  of  the  1950s  and  1960s  over  color  television, 
and  present-day  melodramas  over  the  choice  of  modulation  methods 
for  satellite  broadcasting.  The  interplay  of  motives  and  interests  is 
backed  by  the  interplay  of  implied  doctrine  and  can  be  subsumed  in 
the  language  of  technique  and  technicality. 

We  are  also  confronting  an  underlying  and  new  techno-industrial 
logic,  a  pattern  of  industrially  necessary  interconnections  which  partly 
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challenge  and  partly  support  doctrinal  and  motivational  patterns. 
Telecommunications  systems  have  natural  “yearnings”  for  intercon¬ 
nection  of  all  kinds.  They  are  evolving  from  a  uniform  centralized 
network  to  a  more  open  polycentered  pattern  described  by  Eli  Noam 
in  this  volume.  An  exchange  of  functions  between  federal  and  state 
levels  of  government  in  the  United  States  mirrors,  but  in  reverse,  the 
European  shiftings  of  function  between  Brussels  and  the  twelve  mem¬ 
ber  capitals  of  the  EEC.  The  technology  itself  appears  almost  autono¬ 
mously  to  demand  that  its  whole  interconnective  capacity  be  refor¬ 
mulated  into  decentralized  networks — a  technological  counterpart 
to  political  pluralism.  However,  such  a  change  requires  an  extremely 
centralized  and  determined  government  to  put  it  into  effect.  Here, 
then,  is  the  paradox:  a  new  economic  pluralism  requires  a  tremen¬ 
dous  central  power  to  drive  it  onward  and  overcome  the  powerful 
inertia  of  existing  interests. 

The  widespread  privatization  of  state-owned  or  state-operated  util¬ 
ities  reflects  similar  contradictions  and  tensions.  It  is  at  once  an  ex¬ 
pression  of  centralizing  state  authority  and  of  a  pluralist,  consumer- 
ist  impetus.  Newly  released,  more  freely  moving  capital  is  the  engine 
to  retool  industry,  but  it  also  alters  our  concepts  of  society  and  social 
value.  This  phenomenon  is  beginning  to  affect  socialist  as  well  as 
capitalist  countries,  defying  the  traditional  boundaries  between  na¬ 
tions,  empires,  and  continents.  In  a  sense  ideology  is  replacing  terri¬ 
tory  as  the  locus  of  patriotism.  Our  compatriots  have  become  those 
who  most  deeply  share  our  convictions. 

In  industrial  society  the  debate  about  the  proper  role  of  govern¬ 
ment  in  production  and  in  the  protection  of  workers  and  consumers, 
has  been  a  dominant  political  debate.  Only  in  an  age  of  advanced 
telecommunications  have  prevailing  debates  significantly  shifted  ter¬ 
rain.  A  century-long  evolution  of  governmental  regulation  and  con¬ 
trol  in  public  utilities  has  been  reversed  with  the  revival  of  older 
strands  of  liberal  economic  thinking. 

The  vocabulary  of  public  interest  inhabits  all  sides  of  the  argu¬ 
ments  over  the  role  of  the  state  in  communications.  In  the  last  cen¬ 
tury  economic  liberals  marked  out  the  marketplace  but  realized  that 
various  brakes  and  barriers  were  necessary  to  protect  individuals 
against  the  success  of  others,  safeguards  against  excess.  Gradually, 
safeguards  overtook  the  market  machinery.  When  broadcasting  arrived 
in  the  1920s  the  climate  was  ripe  for  many  varieties  of  statist  think- 
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ing  and  a  newly  trained  postwar  managerial  elite  was  anxious  to  ex¬ 
periment  with  new  political  and  organizational  ideas,  especially  in  a 
field  so  potentially  powerful  for  mass  education. 

Today’s  economic  liberalism  has  returned  to  its  starting  point,  but 
with  significantly  different  values.  Where  nineteenth-century  pioneers 
treated  the  open  market  as  a  valuable  means  to  acquire  societal  ben¬ 
efits,  modern  economic  liberals  see  the  untrammeled  market  as  an 
end  in  itself — a  tangible  shift  from  a  deontological  to  a  teleological 
view  of  market  forces.  If  history  serves  as  a  guide,  this  may  be  only  a 
phase  in  political  development.  Victorian  England  at  one  point  envi¬ 
sioned  a  private  capital  stage  followed  by  a  publicly  owned  mature 
industry  for  trains  and  telegraph.  The  railways  and  telegraph  of  the 
mid-nineteenth  century  helped  to  establish  the  thriving  capital 
market:  entrepreneurs  petitioned  Parliament  to  legislate  the  neces¬ 
sary  systems  of  wayleaves  for  communication  and  transportation  net¬ 
works  to  develop.  But  these  laws  envisaged  a  time  when  the  fran¬ 
chises  would  be  called  in,  and  a  national  or  nationalized  railway  and 
telegraphic  system  would  emerge.  Today,  in  the  British-French  Chan¬ 
nel  Tunnel,  a  project  of  comparable  scale  funded  by  corporations  but 
subject  to  national  legislation  in  two  countries,  a  similar  rubric  is 
being  employed.  Private  entrepreneurs  are  given  a  period  of  years  to 
develop  their  investment,  after  which  the  state  will  intervene  again. 
Television  and  radio  franchises  in  Britain  function  in  a  similar 
manner:  the  rights  of  capital  are  limited  in  time.  The  state,  like  a 
landlord,  grants  short-term  opportunities  to  enter  the  marketplace. 

The  regulatory  systems  of  the  industrial  revolution  were  deeply 
embedded  in  contemporary  thinking  about  national  development. 
The  public  lived  within  national  borders,  subject  to  national  juris¬ 
diction;  its  interests  were  visible  rather  than  abstract.  The  electro¬ 
magnetic  spectrum,  by  its  nature,  helped  develop  consciousness  of 
an  international  public  interest,  expressed  at  first  through  the  Inter¬ 
national  Telegraphic  Union.  The  United  States,  because  of  its  size, 
location,  and  the  dynamism  of  its  growth,  did  not  feel  the  presence  of 
the  ITU  as  a  structuring  force  in  its  national  planning  and  decision¬ 
making  as  profoundly  as  many  European  states.  Only  the  era  of  satel¬ 
lites  and  the  scarcity  of  slots  in  the  geostationary  orbit  have  brought 
the  United  States  to  recognize  the  tensions  and  conflicts  contained 
within  the  ITU.  Crowded  Europe  has  had  greater  collective  need 
for  careful  spectrum  organization,  a  need  which  transcends  the  polit- 
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ical  divisions  of  socialism  and  capitalism.  Today  we  are  seeing  the 
first  attempts  to  knit  together  the  regulatory  processes  of  the  twelve 
countries  of  the  EEC  so  that  the  community  can  compete  in  the  global 
marketplace  in  equipment  production  and  in  the  provision  of  value- 
added  services.  In  telecommunications  the  twelve  have  been  identi¬ 
fying  areas  in  which  conceptual  and  juridical  barriers  to  the  free  ex¬ 
change  of  services  will  have  to  be  removed. 

Despite  the  relative  homogeneity  of  thinking  about  broadcasting  in 
Western  Europe,  complicated  problems  remain.  For  example,  each 
country  has  devised  its  own  system  for  supervising  the  content  of 
advertisements  —  a  few  countries  still  ban  television  and  radio  adver¬ 
tising  altogether,  although  such  prohibitions  are  unlikely  to  survive 
very  long.  The  control  of  advertising  reaches  the  sensitive  heart  of 
public  interest  concerns,  and  it  has  been  difficult  to  devise  a  lowest- 
common-denominator  approach  to  this  problem.  Europe  will  thus  be 
left  with  an  intensively  regulated  but  unified  system  to  supervise  the 
content  of  advertisements  in  channels  which  are  sent  out  across  na¬ 
tional  boundaries  by  intent  (Europe  has  long  learned  to  survive  the 
transmission  of  television  signals  which  cross  frontiers  accidentally). 

Unification  is  more  difficult  in  the  area  of  program  content.  Swe¬ 
den,  for  example,  will  not  permit  the  representation  of  violence  in  its 
programs,  especially  programs  for  children,  but  it  takes  a  more  per¬ 
missive  view,  compared  with  the  rest  of  Europe,  of  the  representation 
of  sexual  activity.  In  Britain  legal  constraints  on  the  representation  of 
explicit  sexuality  have  grown  steadily  in  response  to  vocal  special 
interest  groups.  Statutory  censorship  of  videos  has  been  introduced, 
and  this  has  been  followed  by  the  establishment  of  a  Broadcasting 
Standards  Council  to  develop  “codes”  of  taste  in  matters  of  sex  and 
violence,  perhaps  even  in  the  news.  These  institutions  have  been 
added  to  existing  bodies  concerned  with  such  matters.  Similarly,  cin¬ 
ema  is  increasingly  vigilant  in  meeting  age-range  certification.  We 
are  thus  witnessing  a  strongly  regulatory  climate  in  those  areas  af¬ 
fecting  morals,  while  the  economy  moves  toward  deregulation.  At 
this  point  of  apparent  contradiction  the  “new”  public  interest  dis¬ 
course  meets  its  greatest  tests,  with  neither  experience  nor  shared 
logic  to  arbitrate  disputes. 

It  seems  to  many  in  the  film  and  television  industries  that  govern¬ 
ment  is  trying  to  move  in  two  opposite  directions  at  the  same  time.  It 
will  take  negotiation  and  legislation  to  resolve  these  tensions.  What 
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will  emerge — by  necessity — is  a  new  definition  of  how  to  represent 
the  public  interest  at  the  point  of  program  production. 

The  interests  of  the  public  are  no  longer  necessarily  the  interests  of 
the  nation.  The  deregulation  of  European  telecommunications  has 
been  conducted  partly  to  stimulate  an  effective  indigenous  industry 
and  thus  guarantee  the  continued  existence  of  jobs  (and  investments) 
that  might  otherwise  be  undercut  by  more  vigorous  competitors  out¬ 
side  the  Continent.  The  threat  of  Japanese  takeover  made  all  govern¬ 
ments  realize  that  the  information  revolution  had  to  be  seized  as  a 
moment  for  self-reform.  It  was,  moreover,  a  need  felt  by  all  societies 
of  Western  Europe,  a  continental  cause.  It  was  already  clear  that  no 
national  economy  can  think  of  itself  solely  within  its  historical,  geo¬ 
graphical  borders.  International  competition  is  forcing  an  interna¬ 
tional  division  of  labor  and  a  search  for  rationalized,  reinvigorated 
markets.  The  nation-state,  once  a  source  of  emotional  and  economic 
refuge,  is  now  often  a  hindrance.  The  logic  of  labor  and  markets  is 
substituting  economic  interest  for  national  identity,  leaving  future 
generations  to  create  new  meanings  for  individuals  and  societies  alike. 

Across  the  spectrum  of  opinion  regarding  public  interest  lies  a 
shadow  of  ambiguity  and  contradiction.  Philosophers  and  political 
theorists  have  lost  the  sense  of  where  to  find  the  public  interest — in 
the  market  or  in  the  enlightened  state.  Business  sees  it  buried  in  the 
historic  rights  of  free  enterprise  and  market  freedom.  Politicians  and 
civil  servants  are  apt  to  be  more  sensitive  to  the  needs  of  deprived 
groups,  and  to  the  painful  process  of  changing  public  expectations 
from  welfare-thinking  to  free  market  competition. 

The  drive  fueling  deregulation  in  Britain  and  America  is  a  power¬ 
ful  doctrine  in  which  society  seems  to  function  as  a  subset  of  the 
economy.  Ownership  may  be  social,  but  it  is  by  way  of  stockholding; 
industry  is  to  be  self-supervising;  official  supervision  is  to  be  effec¬ 
tive  but  minimal.  It  is  difficult  to  observe  the  ways  in  which  telecom¬ 
munications  as  an  industry  demands  or  necessitates  this  attitude  or 
ideology  and  conversely,  the  extent  to  which  historical  accident  is 
now  shaping  these  important  industries. 

Future  historians,  peering  through  many  layers  of  public  policy 
and  attitudes,  may  live  in  societies  in  which  a  smaller  state  structure 
exercises  powers  more  extensive  and  intrusive  than  those  which  pre¬ 
vailed  during  the  era  of  “big  government.’’  The  new  wave  of  eco¬ 
nomic  liberalism  does  not  function  in  the  context  of  an  industrial 
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competitiveness  which  it  defends  and  upholds;  rather,  it  struggles  to 
create  the  conditions  of  competition  which  correspond  to  its  doctri¬ 
nal  predilection.  An  unfinished  debate  continues  among  American 
policymakers  as  to  whether  the  successor  group  of  companies  to  the 
reorganized,  divested  AT&T  are  “competitive”  in  the  predetermined 
sense.  The  FCC  can  never  be  certain  it  has  created  a  “natural”  market 
or  whether,  like  a  piece  of  clockwork  machinery,  that  market  has  to 
be  wound  up  again  every  few  years  by  a  regulated  reconstruction  of 
the  industry. 

To  carry  this  kind  of  responsibility,  regulatory  agencies  have  to  un¬ 
dertake  more  than  was  once  envisaged  for  them.  They  can  no  longer 
act  as  an  usher  to  the  economy.  The  Department  of  Justice  and  the 
FCC  have  to  delve  deeply  into  corporate  pricing  structures,  invest¬ 
ment  initiatives,  industrial  alliances,  and  research  and  development 
practices.  Paradoxically,  American  agencies  have  greater  power  over 
deregulated  American  corporations  than  the  average  Western  Euro¬ 
pean  government  enjoys  over  its  nationalized  PTT.  Deregulation  may 
aim  for  smaller  government,  but  often  with  greater  powers  and  more 
interfering  habits. 

It  is  worth  recalling  the  situation  of  the  1920s,  when  broadcasting 
had  finally  become  an  industry  in  its  own  right  after  a  decade  or  two 
largely  as  a  military  tool.  Radio  provided  the  archetypal  example  of 
the  interwar  industrial  economy,  exemplifying  the  prevailing  doctrines 
then  governing  state-versus-industry  practice.  In  Britain  the  Post  Office 
[which  controlled  the  telephone  and  the  radio  regulatory  system)  was 
among  the  first  organizations  to  adopt  modern  management  tech¬ 
niques.  In  establishing  the  British  Broadcasting  Company  (as  it  was 
known  at  first)  the  Post  Office  and  radio  pioneers  saw  themselves 
providing  a  grand  rehearsal  for  new  industrial  organizational  meth¬ 
ods.  Government  in  the  early  1920s  concerned  itself  with  spectrum 
regulation;  it  decided  which  companies  were  to  participate  in  radio, 
oversaw  technical  standards,  and  decided  how  much  the  listener  had 
to  pay.  But  the  BBC  rapidly  established  itself  as  the  first  of  a  genera¬ 
tion  of  nationalized  monopolies  which  gradually  took  over  a  large 
proportion  of  the  industrial  manufacturing  economy.  The  BBC  (soon 
reorganized  as  the  British  Broadcasting  Corporation)  painfully  cre¬ 
ated  for  itself  an  area  of  editorial  independence  (never  complete,  never 
sufficient)  in  response  to  an  open,  permissive  governmental  license. 
The  relationship  has  remained  uneasy  and  somewhat  experimental: 


350  Anthony  Smith 


nonetheless,  the  two  sides  learned  slowly  to  remain  within  their  al¬ 
located  spheres  of  authority — the  government  accepting  in  time  that 
the  monopoly  broadcaster  had  to  be  left  in  substantial  editorial  con¬ 
trol,  within  parameters  which  were  constantly  reviewed  by  Parlia¬ 
ment.  and  subject  to  periodic  eruptions  of  anger  on  the  part  of 
successive  governments.  The  institutions  of  broadcasting  gained  sat¬ 
isfactory  independence  at  the  cost  of  constant  public  investigation, 
reform,  and  reorganization. 

In  the  United  States  the  1927  Radio  Act  similarly  defined  the  point 
at  which  the  technical  exigencies  of  broadcasting,  the  necessary  avoid¬ 
ance  of  signal  interference  and  the  establishment  of  appropriate  con¬ 
tent  controls  intersected.  The  act  specifically  forbade  the  licensing 
authority  (then  the  Federal  Radio  Commission)  from  interfering  with 
free  speech,  although  it  also  stated  that  “no  person  within  the  juris¬ 
diction  of  the  United  States  shall  utter  any  obscene,  indecent  or  pro¬ 
fane  language  by  means  of  radio  communication.’’  Furthermore,  pio¬ 
neer  entrepreneurs  had  to  be  constrained  in  respect  of  the  amounts 
of  spectrum  they  used  and  the  power  of  their  transmitters.  A  “chaos 
of  the  airwaves”  had  already  developed,  caused  by  the  unconstrained 
greed  of  the  early  practitioners  of  radio.  Secretary  of  Commerce  Her- 
bert  Hoover  articulated  the  doctrinal  dilemma  posed  by  radio  between 
general  public  benefit  and  private  enterprise:  the  1927  Radio  Act  es¬ 
tablished  the  role  of  American  radio  station  as  “trustee”  of  the  public 
interest.  The  formula  of  "public  interest,  convenience,  necessity” 
which  the  act  employed  to  express  the  objectives  of  this  public  stew¬ 
ardship  was  borrowed  from  public  utility  legislation.  Its  vagueness 
left  scope  for  half  a  century  more  of  debate. 

The  looming  presence  of  the  First  Amendment  provided  a  bedrock 
for  free  expression  in  broadcasting  in  the  United  States  but  did  not 
preclude  debates  about  the  proper  uses  of  radio  and  television.  Edi¬ 
torial  authority,  however,  lay  firmly  in  the  hands  of  industry  entrepre¬ 
neurs.  As  the  industry  expanded,  tension  developed  between  private 
corporations,  government  regulatory  authority  and  growing  linkages 
between  the  two.  As  the  BBC  became  the  prototypical  nationalized 
British  industry,  the  FCC  experimented  with  a  new  kind  of  relation¬ 
ship  between  government  and  industry  in  the  United  States.  The  1934 
Communications  Act  reflects  a  greater  inclination  of  American  gov¬ 
ernment  to  intervene  in  the  economy  to  support  the  public  interest. 
While  the  1927  Radio  Act  evidenced  the  relationships  between  gov- 
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ernment  and  industry  established  during  the  war,  the  1934  Commu¬ 
nications  Act  was  the  offspring  of  the  New  Deal. 

The  public  interest  dimension  in  broadcasting  was  supported  by 
policies  affecting  news  and  public  affairs  programs  and  programs  de¬ 
signed  for  children.  These  came  to  encompass,  most  prominently, 
fairness  and  equal  time  for  advocates  of  opposing  views.  But  from 
the  publication  of  the  1946  Blue  Book — a  reasoned  expression  of 
official  programming  policy — to  the  more  complex  attempts  in  1960s 
to  introduce  a  “right  of  reply”  to  advertisements,  the  industry  vigor¬ 
ously  argued  that  all  such  rules  interfered  with  the  First  Amendment 
rights  of  broadcasters.  There  is  thus  a  permanent  tension  in  Ameri¬ 
can  broadcasting  between  what  might  be  labeled  constitutional  and 
“public  interest”  positions.  A  solid  constituency  developed  for  re¬ 
ducing  the  freedom  of  network  controllers  in  the  interest  of  a  socially 
caring  commitment  and  lobbying  for  protection  of  children  against 
excessive  advertising  and  the  portrayal  of  violence;  for  more  obliga¬ 
tory  local  program  origination  and  unpaid  public  service  announce¬ 
ments;  and  for  news  at  prime  time.  Many  battles  were  won,  if  only 
temporarily,  but  a  new  mood  of  competitiveness,  with  increased  intra¬ 
industry  competition  brought  about  by  cable  and  satellite  channels, 
gave  economic  impetus  to  efforts  to  abolish  the  doctrines  which  most 
interfered  with  network  freedom.  Until  PBS  was  established  by  the 
Johnson  administration,  America  had  no  European-style  public  tele¬ 
vision,  although  private  and  not-for-profit  institutions  acted  as  coun¬ 
terparts  to  public  interest  institutions. 

While  most  observers  of  television  have  emphasized  the  contrasts 
between  American  and  European  approaches  to  broadcast  regulation, 
their  similarities  are  striking.  Producers  could  and  did  move  fairly 
easily  between  these  systems,  although  it  would  have  been  virtually 
impossible  for  a  Western  producer  to  work  within  the  culture  of  So¬ 
viet  or  Latin  American  radio  and  television.  The  television  cultures 
of  America  and  Western  Europe  in  the  1950s,  1960s  and  1970s  de¬ 
rived  a  great  deal  from  the  organizational  structures  and  systems  of 
broadcasting  established  before  the  war.  Europe  had  powerfully  es¬ 
tablished  national  institutions,  some  of  them  in  competition,  others 
monopolistic;  America  evolved  three  immense  networks  drawn  from 
hundreds  of  licensed  local  stations,  each  operating  under  precise  ru¬ 
brics  demanding  interventionist  guarantees  for  the  public  interest. 

In  both  cases  the  “public”  was  seen  as  a  passive,  undifferentiated 
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mass.  Only  in  the  1970s  and  1980s  did  fresh  doctrines  and  institu¬ 
tional  structures  emerge.  The  supplying  corporations  were  few  in 
number.  The  audience  was  seen  and  described  and  analyzed  as  a 
“mass”  audience;  the  “public  interest”  at  work  in  radio  and  televi¬ 
sion  was  expressed  through  society,  functioning  as  voters  rather  than 
as  viewers.  Policy  was  evolved  through  the  democratic  interplay  of 
parties  and  formal  public  periodic  committees  of  inquiry.  Viewers 
were  to  be  protected  from  excessive  violence,  misleading  advertising, 
and  biased  news  coverage — all  to  preserve  the  structures  of  demo¬ 
cratic  society.  Members  of  society  existed,  in  effect,  in  two  separate 
manifestations:  they  were  viewers  and  listeners,  part  of  the  passive 
mass  audience;  but  they  were  also  citizens,  members  of  a  public  whose 
interest  lay  in  preserving  and  protecting  cultural  and  social  forms. 

In  the  debate  over  how  to  establish  cultural  institutions  based  on 
telecommunications,  Western  societies  have  experimented  with  in¬ 
terim  solutions  to  problems  posed  by  the  heritage  of  nineteenth- 
century  liberalism.  In  radio  and  television  private  and  public  sectors 
are  interdependent,  with  responsibilities  divided  differently  among 
industries  and  institutions  at  various  stages  of  development.  Only  in 
the  face  of  fundamentally  different  political  doctrines  or  ideologies 
have  truly  different  broadcasting  cultures  developed.  In  the  1980s  a 
project  to  “harmonize”  broadcast  regulations  in  Europe  has  been 
started  and  has  brought  out  clearly  the  ways  in  which  national  differ¬ 
ences  in  existing  regulations  emanate  from  national  differences  in 
culture  and  religious  heritage.  France,  Britain,  and  Scandinavia  all 
differ  in  their  approach,  for  example,  to  the  representation  of  nudity, 
sexuality,  violence,  and  political  debate. 

The  public  interest  has  been  similarly  ideology-bound  in  the  area 
of  common  carrier  telecommunication  services.  Until  the  breakup  of 
AT&T  America  enjoyed  a  publicly  supervised  but  privately  capital¬ 
ized  monopoly  which  was  obliged  to  offer  certain  prescribed  stan¬ 
dards  of  service.  European  PTTs  based  their  telecommunications  ser¬ 
vices  inside  traditional  postal  organizations  which  can  trace  their 
institutional  ethos  to  the  message  systems  of  the  Holy  Roman  Em¬ 
pire.  Message  sending  and  signaling  by  electronic  means  felt  like 
different  approaches  to  the  same  activity  and  maintaining  equitable 
and  reliable  standards  for  Europeans  has  always  seemed  hard  to  sep¬ 
arate  from  public  control.  The  most  stressed  public  good  has  been 
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universality  and  equality  of  service;  monopoly  has  been  judged  es¬ 
sential  to  achieve  it. 

At  the  height  of  its  power  the  British  Post  Office  could  and  did 
place  orders  for  equipment  on  a  scale  which  determined  the  survival 
of  vast  industries.  Officials — essentially  part  of  the  civil  service  rather 
than  members  of  an  industry — exercised  powers  remote  from  both 
parliamentary  scrutiny  and  market  control.  The  separation  of  tele¬ 
communications  from  the  postal  service  and  its  eventual  privatization 
in  a  partially  competitive  marketplace  seemed  the  only  way  for  a 
sense  of  the  public  interest  to  be  represented  in  this  zone  of  extreme 
and  unpoliced  private  power. 

While  state  postal  and  telecommunications  monopolies  in  Europe 
began  to  disappear  in  the  1980s,  the  goal  of  universal  popular  access 
to  modernized  instruments  and  services  at  competitive  prices  re¬ 
mained.  An  accidental  synergy  developed  between  the  process  of 
market  modernization  and  the  advent  of  a  powerful  new  political 
right  in  British  politics.  However,  the  sheer  political  determination 
and  radicalizing  energy  which  lay  behind  the  privatizing  of  British 
Telecom  required  the  grit  which  ideological  commitment  alone  could 
provide.  One  can  only  speculate  about  the  course  of  British  politics 
and  economics  had  a  different  faction  of  the  Conservative  party  tri¬ 
umphed  in  the  1978  election. 

Skeptics  note  that  British  Telecom  retains  a  vast  geographical  quasi¬ 
monopoly,  subject  to  a  certain  amount  of  competition;  it  is  no  longer 
the  sole  supplier  and  manufacturer  of  terminal  equipment  and  is  cer¬ 
tainly  subject  to  the  vigilant  scrutiny  of  the  Office  of  Telecommunica¬ 
tions,  but  it  is  still  a  unified  national  body  controlling  networks  in 
telephone,  telex,  facsimile,  radio,  and  television,  as  well  as  much 
transmission,  videotex,  and  data  links.  Strictly  speaking,  it  is  no  longer 
a  monopoly,  but  in  its  geographical  totality  and  industrial  muscle  it  re¬ 
mains  one  of  the  largest  enterprises  operating  under  a  single  board  any¬ 
where  in  Europe.  One  ideological  turnabout  at  a  future  general  election 
and  it  could  be  renationalized  without  immediate,  apparent  difference. 

Interests  and  Culture 

Despite  the  contrasts  and  occasional  elegance  of  recent  economic  de¬ 
bates,  many  continuities  of  thinking  are  still  at  work  in  defining  pub- 
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lie  policy.  The  goal  of  the  “natural"  marketplace  has  been  pursued  at 
each  stage  in  the  evolution  of  liberal  thought.  In  the  1980s  a  new 
breed  of  politicians  in  free  economies  are  again  willing  to  articulate 
an  older  strand  of  market  ideas,  which  they  feel  to  be  purely  derived 
from  the  spirit  of  Adam  Smith.  In  the  Reagan  era  FCC  chairmen  have 
defined  the  public  interest  as  “that  which  interests  the  public” — 
suggesting  by  implication  that  only  in  the  free  choice  of  channels 
and  programs  can  the  ideal  be  achieved.  The  Peacock  Report  on  the 
pricing  of  broadcast  services  in  Britain  offered  a  similar  process  of 
analysis,  ultimately  declaring  that  regulation  could  be  shed  and  sub¬ 
stituted  by  a  pay-per-view  system.9  This  goal  could  only  be  reached 
when  the  supply  of  telecommunications  channels  was  so  plentiful  as 
to  be  analogous  to  the  free  availability  of  paper  in  publishing.  Tech¬ 
nology  can  render  spectrum  scarcity  a  thing  of  the  past,  a  brief  histor¬ 
ical  interruption.  It  will  create  an  open  market  for  cultural  goods;  by 
extension,  in  this  thinking,  the  purpose  of  governments  is  to  encour¬ 
age  such  development  to  render  institutions  like  the  BBC  or  other 
commercial  broadcasting  regulatory  bodies  unnecessary. 

However,  this  outcrop  of  free-market  thinking  is  less  radical  inno¬ 
vation  than  an  attempt  to  harken  back  to  a  society  in  which  complex 
problems  were  more  easily  solved.  Such  thinking  is  almost  con¬ 
sciously  archaistic  in  its  expression,  a  return  to  a  language  which 
could  be  spoken  plainly  and  understood,  rejecting  the  kind  of  big 
bureaucracy  technologized  socialism  that  big  government  wrapped 
in  public  service  terminology.  Perhaps  the  language  for  describing 
the  doctrinal  shift  has  been  poorly  chosen.  Current  deregulatory  think¬ 
ing  points  to  reorganization  of  enterprises,  not  an  extension  of  com¬ 
petition  or  accountability  through  the  market.  In  the  1970s,  with  the 
development  of  international  enterprise  and  the  presence  of  power¬ 
ful  labor  organizations  in  many  countries,  reorganization  in  produc¬ 
tion  and  regulation  was  impossible.  By  deregulating,  and  selling 
state-owned  enterprises,  reorganization  and  reconstruction  seemed 
possible.  The  direct  consumer  benefits  of  competition  are  apparent 
but  trivial,  and  sometimes  negative.  Reorganization  seems  to  have 
encouraged  the  entry  of  fresh  capital  into  institutions  which  had  pre¬ 
viously  tended  to  deter  the  investor.  Telecommunications  retooling 
has  enlarged  financial  institutions  participation.  At  the  same  time 
we  are  now  seeing  a  reorganizing  of  the  labor  force  geographically 
and  industrially. 
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New  functions  and  new  services  have  emerged  from  the  computer¬ 
ized  reorganization  of  the  financial  services  industry.  In  the  com¬ 
puter  era  capital  can  be  written  off  through  rapid  obsolescence  of 
modern  equipment  at  a  faster  rate  than  in  mechanical  and  extractive 
industries.  Different  industries  requiring  different  forms  of  state  reg¬ 
ulation  play  central  roles  within  the  economy.  Older  industries  have 
become  peripheral  and  new  communications-related  industries  have 
become  the  new  commanding  heights  of  the  economies  of  the  West. 

While  this  far-reaching  and  complicated  economic  project  was  pos¬ 
sible  only  with  state  direction,  the  essential  reorganization  had  to 
occur  in  the  private  economy.  Hence  the  paradox  of  deregulatory  pol¬ 
icies  which  leave  the  state  with  greater  relative  power  over  private 
industries  than  before. 

The  present  transformation  may  be  a  phase  rather  than  a  destina¬ 
tion.  One  should  recall  that  the  evolution  toward  the  civil  rights  of 
disenfranchised  groups  was  a  main  theme  of  the  “new  politics”  of 
the  previous  two  decades.  It  continues  to  flourish  beneath  the  1980s 
reversion  to  free  market  theory  as  a  dominant  theme  of  politics.  There 
was  in  the  1960s  and  1970s  a  strong  return  to  a  sense  of  human  rights 
as  against  material  acquisition;  there  were  and  are  articulate  environ¬ 
mental  politicians;  the  movement  for  women’s  rights  found  its  way 
into  mainstream  political  fora;  community  movements  and  workers’ 
control  pressure  groups  were  functioning  throughout  the  OECD  coun¬ 
tries.  In  some  senses  the  public  interest  was  seen  to  lie  at  the  point  of 
confluence  of  a  host  of  newly  emergent  political  causes  and  forces, 
some  of  which,  in  European  countries,  are  today  included  as  national 
parties  (usually  “green”  in  ideology).  We  may  see  in  the  next  genera¬ 
tion  a  new  synthesis  of  free-market  thinking  with  the  green,  feminist, 
civil  rights  and  ethnic  minority  thinking  which  established  them¬ 
selves  in  1970s  politics. 

Rights  and  Policies 

Within  liberal  theory  the  pendulum  has  swung  between  two  juxta¬ 
posed  views  of  human  rights  and  public  interest.  On  the  one  hand, 
John  Locke  and  Jeremy  Bentham  saw  property  as  a  natural  right  and 
an  emanation  of  individual  autonomy;  for  them  the  maximization  of 
possessions  (and  possessiveness  itself)  were  the  bedrock  of  freedom 
in  liberal  society.  In  contrast,,  Thomas  Paine,  John  Stuart  Mill,  and 
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the  writers  of  the  American  Constitution  all  set  the  atomic  individual 
slightly  to  one  side  and  built  their  view  of  liberal  society  upon  aggre¬ 
gated  benefit  more  than  upon  individual  natural  rights.  The  shock  of 
the  experience  of  industrial  society  forced  the  establishment  of  a  wel¬ 
fare  state  not  merely  in  the  interests  of  those  at  the  bottom  of  the  lad¬ 
der,  hut  in  the  name  of  a  shared  general  public  interest. 

Now  that  the  perils  and  injustices  of  early  capitalism  are  eradi¬ 
cated,  present-day  free  market  theorists  see  the  pendulum  swinging 
back  toward  individualism.  Perhaps  the  swing  between  individualis¬ 
tic  and  collectivist  thought  reflects  a  special  corrective  mechanism 
in  the  evolution  of  liberal  society. 

At  one  level  all  government  telecommunications  policies,  plans,  and 
purposes  manifest  the  public  interest.  In  the  public  interest,  private 
interests  are  given  the  opportunity  to  invest  and  compete  in  new  tech¬ 
nologies.  In  the  public  interest,  a  large  section  of  the  spectrum  is  re¬ 
served  for  military  use.  In  the  public  interest,  common  carrier  content 
rules  are  imposed  —  and  so  is  the  removal  of  that  very  regulatory  appar¬ 
atus.  In  the  past  public  interest  was  defined  in  terms  of  prohibitions. 
Today,  it  has  been  redefined  in  terms  of  permissions:  permissions  for 
common  carriers  to  offer  voice,  data,  and  images  and  for  broadcasters 
to  offer  message  systems;  permissions  for  institutions  which  possess 
networks  to  maximize  their  use  and  invent  value-added  services  to  in¬ 
form,  entertain,  or  enhance  commercial  effectiveness.  Public  interest  is 
the  field  on  which  policy  struggles  take  place.  Public  interest  implies 
the  invocation  of  social  purpose  in  all  public  policy  matters. 

From  regulated  monopoly  to  pure  and  untrammeled  competition, 
from  privacy  to  personal  security,  from  access  to  fairness,  all  the  tra¬ 
ditional  causes  (and  their  countervailing  policies)  are  requisites  of 
public  interest,  although  they  arise  differently  in  different  societies. 
The  United  States  has  conducted  most  of  its  reforms  in  the  name  of 
choice  and  diversity:  Britain  has  halfheartedly  pursued  this  aim  but 
has  supplemented  existing  provision  in  radio  and  television  in  the 
interests  of  stated  cultural  purposes — breaking  a  monopoly,  creating 
regionally  based  signals,  offering  opportunities  to  independent  pro¬ 
ducers.  The  United  States  has  been  investment-led  in  its  policymak¬ 
ing,  Europe  has  been  production-led  and  politics-led.  These  patterns 
survive  changing  environments  in  technology. 

In  a  world  of  telecommunications  interconnection  and  the  elimi¬ 
nation  of  traditional  barriers  between  media,  are  there  new  “natural 
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rights,”  a  fresh,  internationally  acceptable  liberal  view  of  public  in¬ 
terest?  What  are  the  prerequisites  for  such  a  view? 

First,  governments  would  have  to  accept  that  the  unimpeded  car¬ 
riage  of  messages  is  a  primary  social  good  and  that  the  elimination  of 
scarcity  no  longer  constitutes  a  case  for  controlling  content  of  mes¬ 
sages,  either  by  rationing  bandwidth  or  by  interposing  prohibitory 
agencies.  This  view  is  gaining  acceptance  in  the  United  States  but 
will  have  difficulty  gaining  acceptance  in  Western  Europe  in  the  fore¬ 
seeable  future.  It  should  not,  however,  be  impossible  were  there  a 
profusion  of  signals  on  a  scale  which  made  interference  impractical. 

Second,  in  the  new  environment  of  international  access  and  inter¬ 
connection,  governments  should  be  restricted  from  inhibiting  the  flow 
of  information  across  borders.  It  would  be  necessary  to  accept  propa¬ 
ganda  broadcasting — religious,  political  or  moral  —  and  alien  enter¬ 
tainment.  Concomitantly,  there  would  be  an  obligation  to  political 
quietude. 

Third,  governments  must  be  more  aware  of  the  centrality  of  copy¬ 
right  protection  to  the  potential  prosperity  of  information-based  in¬ 
dustries.  Constant  revision  and  reform  of  copyright  is  the  only  means 
by  which  these  industries  and  services  can  progress.  Only  govern¬ 
ment  can  hold  the  ring  and  discover  the  points  of  balance  among  the 
changing  needs  of  competing  enterprises.  New  technologies  encour¬ 
age  subtle  and  far-reaching  alterations  on  the  ways  law  impinges  on 
the  flow  of  information.  New  prohibitions  arise  and  old  ones  are  elim¬ 
inated  as  they  become  impractical  and  obsolete.  Policing  off-air  re¬ 
cording,  for  example,  becomes  impossible  and  forces  change  in  copy¬ 
right  law  and  practice.  The  lines  between  slander,  libel  and  fair 
comment  become  harder  to  draw  in  electronic  communication.  Just 
as  a  careful  balance  between  the  needs  of  corporations,  government, 
and  individuals  has  to  be  held  in  the  case  of  privacy,  so  a  similar 
balance  has  to  be  struck  between  the  desserts  of  publishers  and  au¬ 
thors  and  the  demands  of  intellectual  and  educational  access. 

Fourth,  government  should  regulate  to  multiply  the  possibilities  of 
interconnection.  Rather  than  acting  as  a  kind  of  marshal  between 
systems,  the  new  environment  requires  that  systems  exist  in  fruitful, 
mutual  juxtaposition.  It  is  hard  to  see  how  this  objective  can  be  guar¬ 
anteed  without  a  powerful  regulatory  system  and  regulatory  mission 
within  government. 

Fifth,  all  individuals  should  be  provided  with  actual  access  to  the 
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new  instruments  of  telecommunications,  in  respect  of  person-to- 
person  and  group-to-group  and  person-to-society  contact.  Social  free¬ 
doms  and  systems  of  communication  are  inseparable.  The  market¬ 
place  may  allow  networks  to  grow  and  make  new  technologies 
practical,  but  this  development  does  not  mean  that  equipment  and 
services  automatically  reach  the  whole  of  society.  A  society  cannot 
enjoy  a  free  market  in  goods  and  transport  unless  its  members  enjoy 
access  to  roads  and  are  permitted  to  move  without  hindrance  wher¬ 
ever  goods  and  resources  are  being  supplied  or  demanded;  by  the 
same  token,  economic,  social,  and  political  freedom  are  impossible 
without  access,  in  principle  and  practice,  to  the  means  of  com¬ 
munication. 

Finally,  there  is  a  paramount  requirement  that  all  customary  cul¬ 
tural  and  political  freedoms  survive.  This  remains  a  sine  qua  non  of 
public  interest.  Since  the  1920s  complex  broadcast  media  restric¬ 
tions  have  limited  the  freedoms  available  in  the  print  media.  While 
good  reasons  exist  for  each  separate  restriction — from  crowded  air¬ 
ways  to  suppression  of  pornography — our  freedom  of  expression, 
taken  as  a  whole,  is  less  than  it  was  at  the  turn  of  the  century.  Govern¬ 
ments  will  have  to  practice  domestically  and  internationally  what 
they  preach  and  benefit  from  commercially. 

Clearly  the  new  telecommunications  environment  has  arisen  from 
a  commitment  to  free  commercial  practice.  The  commitment  to  cul¬ 
tural  freedom,  however,  has  wavered  at  times.  Surely,  an  open  society 
is  the  real  goal  toward  which  any  new  ideology  of  public  interest 
should  be  encouraged. 
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Telecommunications  Regulation  in  the  1990s 

The  author  gratefully  acknowledges  the  useful  advice  and  comments  from 
Robert  Crandall,  Martin  Elton,  Gerald  Faulhaber,  Morris  Fiorina,  Henry  Geller, 
Charles  Jackson,  Alfred  Kahn,  Leland  Johnson,  Nicholas  Miller,  Paula 
Newberg,  Bruce  Owen,  and  Harry  Shooshan. 

1  For  a  complete  exposition  of  the  practices  of  AT&T  that  gave  rise  to  the 
government’s  antitrust  suit  of  1974,  see  Roger  G.  Noll  and  Bruce  M.  Owen. 
“U.S.  v.  AT&T:  The  Economic  Issues,”  in  The  Antitrust  Revolution,  ed. 
John  Kwoka  and  Lawrence  White  (New  York:  Scott,  Foresman,  1988). 

2  State  action  immunity  applies  only  if  the  state  statute  expressly  substi¬ 
tutes  regulation  for  competition  and  creates  a  regulatory'  process  that  in¬ 
volves  relatively  detailed  supervision  and  review  of  the  regulated  market. 
The  idea  is  to  prevent  states  from  simply'  granting  unconstrained 
monopolies. 

3  One  category'  contains  local  exchange  service  and  nearby  toll  calls,  which 
are  dominated  by'  local  telephone  companies.  The  other  is  intrastate  long 
distance  sendee,  which  Judge  Greene  prohibits  local  service  companies 
from  providing  and  which  is  provided  by  AT&T  and  its  competitors. 

4  The  primary'  exception  is  with  respect  to  subscriber  access  charges, 
whereby'  the  fcc  sought  to  use  a  fixed  monthly'  charge  for  all  telephone 
customers,  rather  than  a  charge  based  on  usage,  as  a  means  for  paydng  the 
federal  share  of  the  fixed  costs  of  the  local  telephone  network.  Here  Con¬ 
gress  was  about  to  enact  a  rollback  of  the  FCC  decision  when  the  fcc  agreed 
to  cut  its  planned  access  charges  for  residences  by  two-thirds,  thus  largely 
mooting  the  pending  bill. 

5  For  a  detailed  history'  of  the  consideration  and  ultimate  rejection  of  both 
bills,  see  Peter  Temin  and  Louis  Galambos,  The  Fall  of  the  Bell  System:  A 
Study  of  Prices  and  Politics  (New  York:  Cambridge  University  Press,  1987). 

6  In  a  few  cases  regulation  was  not  intended  to  guard  against  monopoly 
profits,  but  to  prevent  “destructive  competition"  or  to  extract  windfall 
gains  from  perhaps  structurally'  competitive  owners  of  scarce  resources, 
such  as  oil,  natural  gas,  or  prime  urban  land  sites.  Because  these  issues 
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have  not  been  significant  in  telecommunications,  they  will  not  be  dis¬ 
cussed  here.  For  more  details,  see  Stephen  Breyer,  Regulation  and  Its 
Reform  (Cambridge,  Mass.:  Harvard  University  Press,  1981). 

7  For  a  descriptive  history  of  state  Granger  laws,  see  Solon  Justus  Buck,  The 
Granger  Movement  (Cambridge,  Mass.:  Harvard  University  Press,  1913). 
The  origins  of  state  regulation  are,  of  course,  different,  and  less  controver¬ 
sial,  than  the  debate  about  the  origins  of  federal  regulation.  While  the 
latter  is  widely  regarded  now  as  motivated  in  part  by  the  desire  to  cartel¬ 
ize  the  railroads,  the  origin  of  state  Granger  laws  was  in  the  positions 
advocated  by  farm  organizations. 

8  The  Fee’s  decision  was  overturned  by  the  courts,  thereby  assuring  a  full 
experiment  with  competitive  interstate  telecommunications  services.  An 
important  element  of  this  decision  is  that  the  courts  determined  that  the 
Communications  Act  of  1934  contained  a  presumption  in  favor  of 
competition. 

9  Peter  Huber,  The  Geodesic  Network  (Washington,  D.C.:  U.S.  Department 
of  Justice,  1987),  contains  a  detailed  rundown  of  restrictive  state  regula¬ 
tion  of  bypass  and  other  competitive  offerings  that  threaten  the  monopo¬ 
lies  of  local  service  telephone  companies.  The  pattern  is  sufficiently  com¬ 
plicated  as  to  defy  simple  characterization. 

10  For  detailed  discussions  of  developments  immediately  after  divestiture, 
see  Peter  Huber,  The  Geodesic  Network,  and  Roger  G.  Noll  and  Bruce  M. 
Owen,  “U.S.  v.  AT&T:  An  Interim  Assessment,”  in  New  Competition  in 
Telecommunications,  ed.  Stephen  Bradley  and  Jerry  Hausman  (Cambridge, 
Mass.:  Harvard  Business  School  Press,  1989). 

11  For  a  more  thorough  treatment  of  trends  in  local  service  prices,  see  Roger 
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on  the  whole,  to  the  prurient  interest;  which  depicts,  in  a  patently  offen¬ 
sive  manner,  sexual  or  excretory  conduct;  and  which,  taken  as  a  whole, 
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and  lose  all  First  Amendment  protection. 

6  Miami  Herald  Publishing  Co.  v.  Tornillo,  418  U.S.  241  (1974). 

7  Lucas  A.  Powe  Jr.,  “Tornillo,”  Supreme  Court  Review  1987  (1988):  345. 

8  Minneapolis  Star  and  Tribune  Co.,  258.  Recently  the  Court  extended  these 
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Electric  Co.  v.  Public  Utilities  Commission  of  California,  475  U.S.  1  (1986). 

9  Cohen  v.  California,  403  U.S.  15  (1971). 

10  See  William  Cohen,  “A  Look  Back  at  Cohen  v.  California,”  UCLA  Law 
Review  34  (1987):  1595;  Bethel  School  District  v.  Fraser,  106  S.  Ct.  3159 
(1986). 

11  47  U.S.C.  Sec.  307,  309  (West  1962  &  Supp.  1988). 

12  47  U.S.C.  Sec.  309  (West  1962  &  Supp.  1988). 

13  Ibid.;  Ashbacker  Radio  Corp.  v.  FCC,  326  U.S.  327  (1945);  Johnson  Broad¬ 
casting  Co.  v.  FCC,  175  E2d  351  (D.C.  Cir.  1949);  Robert  A.  Anthony, 
“Towards  Simplicity  and  Rationality  in  Comparative  Broadcast  Licens¬ 
ing  Proceedings,”  Stanford  Law  Review  24  (1971):  1;  Matthew  L.  Spitzer, 
“Multicriteria  Choice  Processes:  An  Application  of  Public  Choice  Theory 
to  Bakke,  the  FCC,  and  the  Courts,”  Yale  Law  Journal  88  (1979):  717. 

14  Applicants  would  be  compared  on,  for  example,  the  plans  for  their  stu¬ 
dio,  the  proposed  programming  plans,  their  past  broadcast  records,  their 
characters,  their  degree  of  involvement  with  the  community,  technical 
qualifications,  and  so  forth.  See,  for  example,  Greater  Boston  Television 
Corp.  v.  FCC,  444  E2d  841  (D.C.  Cir.  1970),  cert,  den.,  403  U.S.  923  (1971). 

15  Policy  Statement  on  Comparative  Broadcast  Hearings,  1  FCC  2d  393  (1956). 

16  This  criterion  is  thought  to  have  two  important  justifications.  First,  an 
owner  who  is  working  full-time  in  the  station  must  live  locally.  The  local 
owner  will  become  more  aware  of  the  needs  and  interests  of  the  com¬ 
munity  of  license  and,  because  he  is  working  in  the  station,  will  make 
certain  that  the  station's  programming  responds  to  those  needs.  Second, 
an  owner  will  have  an  increased  incentive  to  ensure  that  the  station 
complies  with  all  the  rules  and  regulations  of  the  FCC,  whereas  a  man¬ 
ager  who  does  not  own  the  station  might  have  reduced  incentives.  See 
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1956  Policy  Statement  on  Comparative  Broadcast  Hearings,  1  FCC  2d  393. 
The  District  of  Columbia  Circuit  Court  of  Appeals  has  suggested  in  TV  9, 
Inc.  v.  FCC,  495  E2d  929  (D.C.  Cir.  1973),  cert.  den.  419  U.S.  986  (1974) 
that  the  FCC  must  consider  any  other  relevant  criteria  for  comparing 
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17  47  U.S.C.A.  Sec.  307(c)  (West  1962  &  Supp.  1988). 

18  Ashbacker  Radio  Co.  v.  FCC,  332-33;  47  U.S.C.A.  Sec.  309  (West  1962  & 
Supp.  1988).  Standards  applied  to  comparative  renewal  hearings  may 
differ  from  standards  applied  to  initial  broadcast  license  comparative  hear¬ 
ings.  In  particular  the  renewal  applicant’s  past  broadcast  record  may  be 
given  greater  weight,  essentially  on  a  noncomparative  basis,  in  a  renewal 
hearing.  See  Central  Florida  Enterprises,  Inc.  v.  FCC  (II),  683  E2d  503 
(D.C.  Cir.  1982),  cert,  den.,  460  U.S.  1084  (1983);  and  Committee  for  Com¬ 
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what  the  public  interest  required  in  the  way  of  broadcasting  for  its  com¬ 
munity  of  license.  However,  if  the  broadcaster  immediately  and  radically 
reversed  its  field  by  broadcasting  material  that  was  very  different  from 
that  promised  in  the  application,  individual  citizens,  as  well  as  compet¬ 
ing  applicants,  could  claim  at  renewal  time  that  the  broadcaster  was  not 
being  honest  with  the  commission  at  the  time  it  applied  for  the  license.  If 
they  demonstrated  that  the  broadcaster  was  guilty  of  a  “lack  of  candor,” 
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19  In  its  inquiry  into  Section  73.1910  of  the  commission’s  Rules  and  Regula¬ 
tions  Concerning  Alternatives  to  the  General  Fairness  Doctrine  Obliga¬ 
tions  of  Broadcast  Licensees,  102  FCC  2d  145  (1985)  (hereinafter,  1985 
Fairness  Doctrine  Report)  the  FCC  concluded  that  the  Fairness  Doctrine 
had  been  counterproductive.  This  conclusion  was  preceded  in  the  aca¬ 
demic  literature.  See  especially  Thomas  Krattenmaker  and  Lucas  Powe, 
“The  Fairness  Doctrine  Today:  A  Constitutional  Curiosity  and  an  Impos¬ 
sible  Dream,”  Duke  Law  journal  85  (1985):  151. 

20  Dennis  R.  Patrick  to  the  Honorable  John  Dingell,  chairman,  House  Com¬ 
mittee  on  Energy  and  Commerce,  LS  as  FCC  chairman,  September  22. 1987. 

21  No  broadcaster  need  respond  if  the  attacked  person  is  a  foreign  group  or 
public  figure;  if  the  attack  is  made  by  a  legally  qualified  candidate  or 
authorized  spokesperson  on  opposing  candidates  or  spokespersons;  if  the 
attacks  are  made  within  bona  fide  newscasts,  bona  fide  news  interviews, 
or  on-the-spot  coverage  of  bona  fide  news  events. 
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22  See  47  U.S.C.A.  Sec.  315(a)  (West  1962  &  Supp.  1988);  The  Law  of  Politi¬ 
cal  Broadcasting  and  Cablecasting,  69  FCC  2d  2209  (1978);  In  the  Matter 
of  Amendment  of  Parts  73  and  76  of  the  Commission’s  Rules  Relating  to 
Broadcasts  and  Cablecasts  by  Legally  Qualified  Candidates  for  Public 
Office,  68  FCC  2d  1049  (1978). 

23  Nicholas  Zapple,  23  FCC  2d  707  (1970). 

24  47  U.S.C.A.  Sec.  312(a)(7)  (West  1962  &  Supp.  1988).  As  explained  in  the 
FCC’s  1978  report  and  order  implementing  section  312(a)(7),  Report  and 
Order:  Commission  Policy  in  Enforcing  312(a)(7)  of  the  Communications 
Act,  68  FCC  2d  1079  (1978),  and  as  approved  in  the  landmark  case  CBS, 
Inc.  v.  FCC,  453  U.S.  367  (1981),  the  Federal  Communications  Commis¬ 
sion  is  to  determine,  as  a  matter  of  fact,  when  the  campaign  for  a  federal 
elective  office  has  started.  Once  the  FCC  finds  that  the  campaign  has  started, 
the  broadcaster’s  obligation  described  in  the  text  begins. 

25  Public  Notice:  New  Indecency  Standards  to  be  Applied  to  all  Broadcast 
and  Amateur  Radio  Licensee,  2  FCC  Red.  2726  (1987);  In  the  Matter  of 
David  Hidebrand,  2  FCC  Red.  2708  (1987);  In  the  Matter  of  Pacifica  Foun¬ 
dation,  Inc.,  2  FCC  Red.  2698  (1987);  and  In  the  Matter  of  Infinity  Broad¬ 
casting  Corp.,  2  FCC  Red.  2705  (1987). 

26  Children’s  Television  Report  and  Statement,  50  FCC  2d  1  (1974)  aff’d,  564 
E  2d  458  (D.C.  Dir.  1977). 

27  Children’s  TV  Programming,  50  FCC  2d  1  (1974),  aff’d  ACT  v.  FCC,  564  E2d 
458  (D.C.  Cir.  1977);  Television  Programming  Report:  A  Report  of  the 
Children’s  Television  Task  Force,  Office  of  Plans  and  Policy  (1979);  TV 
Programming  for  Children,  Report  and  Order,  96  FCC  2d  634  (1984),  aff’d 
sub  nom.  Action  for  Children’s  Television  v.  FCC,  756  E2d  899  (D.C.  Cir. 
1985);  Action  for  Children’s  Television  v.  FCC,  821  E2d  741  (D.C.  Cir.  1987); 
NABB  v.  FCC,  830  E2d  270  (D.C.  Cir.  1987). 

28  47  U.S.C.A.  Sec.  541  (West  1962  &  Supp.  1988) 

29  47  U.S.C.A.  Secs.  532(h)  and  544(d)  (West  1962  &  Supp.  1988).  See,  gen¬ 
erally,  47  U.S.C.A.  Secs.  521-58  (West  1962  &  Supp.  1988);  ACLU  v.  FCC, 
823  E2d  1554  (D.C.  Cir.  1987). 

30  Kovacs  v.  Cooper,  336  U.S.  77  (1949).  The  Supreme  Court  has  made  sim¬ 
ilar  holdings  in  a  pair  of  decisions  dealing  with  First  Amendment  protec¬ 
tion  for  motion  pictures:  Joseph  Burstyn,  Inc.  v.  Wilson,  343  U.S.  495 
(1952);  Freedman  v.  Maryland,  380  U.S.  51  (1965).  In  the  Freedman  case, 
the  Supreme  Court  approved  a  film-licensing  scheme  for  motion  pictures, 
subject  to  the  requirement  that  the  licensing  scheme  incorporates  proce¬ 
dural  safeguards  designed  to  guard  against  abuse  of  the  licensing  scheme. 

31  This  discussion  follows  closely  my  discussion  of  these  subjects  in  Seven 
Dirty  Words  and  Six  Other  Stories:  Controlling  the  Content  of  Print  and 
Broadcast  (New  Haven,  Conn.:  Yale  University  Press,  1986).  Some  of  my 
discussion  of  the  scarcity  rationale  has  been  adapted  from  Ronald  H. 
Coase,  “The  Federal  Communications  Commission,”  Journal  of  Law  and 
Economics  2  (1959);  12-40;  and  Daniel  D.  Polsby,  “Candidate  Access  to 
the  Air:  The  Uncertain  Future  of  Broadcaster  Discretion,”  Supreme  Court 
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Review  1981  (1982):  223. 

32  319  U.S.  190,  226  (1943)  (turning  away  a  First  Amendment  claim)  (em¬ 
phasis  added). 

33  319  U.S.  228  (Murphy,  J.  dissenting). 

34  395  U.S.  367  (1969). 

35  In  the  words  of  the  court:  “Where  there  are  substantially  more  individu¬ 
als  who  want  to  broadcast  than  there  are  frequencies  to  allocate,  .  .  .  only 
a  few  can  be  licensed  and  the  rest  must  be  barred  from  the  airwaves.”  Red 
Lion  Broadcasting  Co.  v.  FCC,  388-89. 

36  See  FCC  v.  Pacifica  Foundation,  438  U.S.  726  (1978):  Consolidated  Edison 
Co.  v.  Public  Service  Commissioner,  447  U.S.  530  (1980);  and  Robert  M. 
Liebert  and  Joyce  Sprafkin,  The  Early  Window,  2d.  ed.,  Pergamon  Gen¬ 
eral  Psychological  Series  (New  York:  Pergamon  Press,  1988). 

37  FCC  v.  League  of  Women  Voters,  468  U.S.  364  (1984).  In  the  words  of  the 
court:  “The  prevailing  rationale  for  broadcast  regulation  based  on  spec¬ 
trum  scarcity  has  come  under  increasing  criticism  in  recent  years.”  Crit¬ 
ics,  including  the  incumbent  chairman  of  the  FCC,  charge  that  with  the 
advent  of  cable  and  satellite  television  technology,  communities  now  have 
access  to  such  a  wide  variety  of  stations  that  the  scarcity  doctrine  is  obso¬ 
lete.  See,  for  example,  Mark  S.  Fowler  &  Daniel  L.  Brenner,  “A  Market¬ 
place  Approach  to  Broadcast  Regulation,”  Texas  Law  Review  60  (1982): 
221-26.  “We  are  not  prepared,  however,  to  reconsider  our  long-standing 
approach  without  some  signal  from  Congress  or  the  FCC  that  technologi¬ 
cal  developments  have  advanced  so  far  that  some  revision  of  the  system 
of  broadcast  regulation  may  be  required.” 

38  1985  Fairness  Doctrine  Report. 

39  Syracuse  Peace  Council,  2  FCC  Red.  5043,  5044  (1987). 

40  Meredith  Corp.  v.  FCC,  809  F2d  863,  870-71  (D.C.  Cir.  1987). 

41  Syracuse  Peace  Council,  5053.  The  FCC  contends  in  its  brief  to  the  D.C. 
Circuit  that  the  finding  that  the  scarcity  rationale  in  Red  Lion,  which  they 
term  “allocational  scarcity,”  is  wrong  was  not  necessary  to  the  decision 
of  the  case.  However,  the  FCC  clearly  tried  to  rest  its  holding,  in  part,  on 
this  finding. 

42  Telecommunications  Research  &  Action  Center  v.  FCC,  801  F2d  501,  508, 
rehearing  en  banc  denied,  806  F2d  1115  (D.C.  Cir.  1986),  cert,  denied, 
107  S.Ct.  3196  (1987). 

43  Syracuse  Peace  Council,  5054. 

44  Coase,  “Federal  Communications  Commission,”  25-35. 

45  See  Arthur  S.  De  Vany,  Ross  D.  Eckert,  Charles  J.  Meyers,  Donald  J.  O’Hara 
and  Richard  C.  Scott,  “A  Property  System  for  Market  Allocation  of  the 
Electromagnetic  Spectrum:  A  Legal-Economic-Engineering  Study,”  Stan¬ 
ford  Law  Review  21  (1969):  1499;  Jora  R.  Minasian,  “Property  Rights  in 
Radiation:  An  Alternative  Approach  to  Radio  Frequency  Allocation,”  Jour¬ 
nal  of  Law  and  Economics  18  (1975):  221. 

46  U.S.  Congress,  Senate  Committee  on  Commerce,  Science  and  Transporta¬ 
tion,  Freedom  of  Expression:  Hearings  before  the  Senate  Committee  on 
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Commerce,  Science,  and  Transportation,  97th  Cong.,  2d  sess.  (1982),  81. 

47  I  discuss  the  similarities  in  the  economics  and  industrial  organization  of 
print  and  broadcast  in  my  Seven  Dirty  Words,  chapter  2. 

48  Just  as  there  are  no  units  of  spectrum  or  paper  until  one  first  defines  the 
communication  job,  depending  on  this  definition  either  spectrum  or  paper 
will  cost  more.  Hence,  this  cost-related  version  of  the  relative  scarcity 
argument  also  fails  to  distinguish  between  paper  and  spectrum  and  fails 
to  justify  reduced  First  Amendment  protection  for  broadcasting. 

49  One  other  argument  claims  that  television  is  hypnotic  and  therefore  may 
persuade  viewers  of  ideas  in  improper  and  unfair  ways.  I  have  reviewed 
at  some  length  the  evidence  on  television  and  improper  persuasion  and 
find  it  wholly  lacking  in  support  for  the  argument.  See  Spitzer,  Seven 
Dirty  Words,  68-73. 

50  Spitzer,  Seven  Dirty  Words,  18-42. 

51  1985  Fairness  Doctrine  Report. 

52  When  the  market  structure  argument  is  applied  to  catv,  however,  it  has  a 
great  deal  more  plausibility. 

53  By  the  late  1960s  many  of  the  scholars  and  commentators  in  the  area  of 
broadcasting  and  the  First  Amendment  concluded  that  the  scarcity  ratio¬ 
nale  was  a  failure.  Because  the  system  of  regulation  had  been  in  effect 
since  1927,  and  because  lawyers  and  law  professors  are  a  rather  cautious 
lot,  the  legal  community  was  loathe  to  declare  that  the  broadcast  media 
should  be  deregulated.  In  addition,  the  idea  of  regulation  was  still  much 
in  vogue.  These  circumstances  produced  a  demand  for  a  new  theory  to 
justify  the  constitutionality  of  continued  regulation  of  broadcasting.  Lee 
Bollinger  responded  to  this  demand  in  “Freedom  of  the  Press  and  Public 
Access:  Toward  a  Theory  of  Partial  Regulation  of  the  Mass  Media,”  Michi¬ 
gan  Law  Review  75  (1976):  1. 

54  Ibid.,  27. 

55  Instead,  the  Court  ought  to  acknowledge  broadcasters  as  full-fledged  par¬ 
ticipants  in  First  Amendment  traditions  and  yet  permit  Congress  to  ex¬ 
periment  with  press  freedom  to  facilitate  public  access,  allowing  Con¬ 
gress  to  choose  the  medium  to  be  regulated.  This  means,  of  course,  that 
eventually  the  legislative  branch  may  shift  the  target  of  its  regulatory 
scheme  to  other  segments  of  the  media,  provided  it  abandons  its  earlier 
target.  Thus,  it  ought  theoretically  to  be  possible  for  Congress  to  abandon 
its  regulation  of  the  electronic  media  and  choose  instead  to  provide  ac¬ 
cess  within  the  confines  of  the  newspaper  industry.  Ibid.,  37.  (Emphasis 
in  original). 

56  Bollinger’s  argument  relies  on  the  systemic  benefits  from  freedom  of  ex¬ 
pression.  My  critique  of  Bollinger’s  argument  presumes  that  Bollinger’s 
systemic  approach  to  the  First  Amendment  is  correct,  but  that,  given  his 
basic  premises,  his  argument  fails.  The  discussions  of  access,  but  not 
diversity,  can  be  read  as  appealing  to  both  systemic  and  individualistic 
rationales  for  free  expression.  If  we  were  to  concentrate  on  the  individu¬ 
alistic  arguments  for  free  expression,  Bollinger’s  argument  would  fare  no 
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better.  For  example,  why  would  it  be  better  to  allow  newspaper  publish¬ 
ers  to  express  their  personalities,  free  of  government  control,  but  deny 
this  opportunity  to  those  who  wished  to  broadcast?  If  there  are  good  rea¬ 
sons  for  having  some  regulated  media  outlets,  it  would  be  better  to  have 
some  regulated  and  some  unregulated  outlets  in  both  print  and  broad¬ 
cast.  I  have  discussed  Bollinger’s  argument  on  two  different  occasions. 
See  Matthew  L.  Spitzer,  ‘‘Controlling  the  Content  of  Print  and  Broadcast,” 
Southern  California  Law  Review  58  (1985):  1351:  and  Seven  Dirty  Words, 
43-66. 

57  U.S.  Dept,  of  Commerce,  Bureau  of  the  Census,  “Statistical  Abstract  of 
the  United  States,”  in  National  Data  Book  and  Guide  to  Sources  (1985), 
542,  737.  Virtually  all  content-neutral  restrictions  have  similar  effects.  If 
the  state  were  to  prohibit  leafletting  at  a  state  fair  in  order  to  control  traffic 
flow  and  prevent  litter,  those  who  prefer  to  attend  the  fair  would  have 
reduced  access  to  information  compared  to  those  who  have  other  prefer¬ 
ences.  As  long  as  the  state  has  other  good  reasons  for  the  regulation  and 
is  not  motivated  by  a  desire  to  restrict  the  flow  of  information  to  fairgoers, 
the  courts  will  uphold  the  law.  Here,  however,  the  very  reason  for  partial 
regulation  is  to  enforce  First  Amendment  values  on  behalf  of  the  public. 
In  this  context  skewing  the  distribution  of  First  Amendment  values  to 
one  group  or  another  must  be  crucial,  for  there  is  no  other  purpose  to 
justify  the  regulations.  Geoffrey  R.  Stone,  “Content  Regulation  and  the 
First  Amendment,”  William  and  Mary  Law  Review  25  (1983):  217-27. 

58  Of  course,  this  discussion  brings  up  interesting  issues  about  the  extent  to 
which  the  government  can  structure  the  broadcast  and  print  media  in¬ 
dustries.  Could  the  government  constitutionally  set  up  a  newspaper  and 
allow  any  citizen  who  wished  to  publish  within  the  newspaper  to  come 
in  and  buy  space  for  his  article  at  nondiscriminatory  rates?  Similarly, 
could  the  government  set  up  a  common  carrier  broadcaster  which  would 
sell  time  to  any  producer  of  video  material  at  nondiscriminatory  rates  on 
a  first-come,  first-served  basis?  As  long  as  the  government  did  not  erect 
barriers  to  private  newspapers  or  broadcasters  in  the  market,  and  did  not 
attempt  to  license  them,  such  an  approach  would  be  perfectly  constitu¬ 
tional  under  the  First  Amendment. 

59  A  realistic  set  of  assumptions  about  politicians  would  include  the  follow¬ 
ing  elements.  First,  politicians  are  interested  in  being  reelected.  Second, 
politicians  are  interested  in  helping  to  shape  the  political  environment  so 
that  it  matches  their  own  ideological  views,  including  the  content  of  what 
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FCC  might  adopt. 

Cable’s  First  Amendment  rights  have  also  been  raised  in  a  series  of 
challenges  to  the  franchising  authority  of  cities.  The  cases  have  involved 
requirements  for  franchises,  access  channels,  franchise  fees  and  techni¬ 
cal  standards.  The  Supreme  Court  recognized  that  cable  operators  have 
First  Amendment  rights  but  declined  to  specify  them  without  an  appro¬ 
priate  factual  context  and  remanded  the  case.  Preferred  Communications 
v.  City  of  Los  Angeles,  476  U.S.  488  (1986).  Lower  courts  have  issued  a 
series  of  sometimes  conflicting  decisions  concerning  cable’s  First  Amend¬ 
ment  status  and  the  limits  of  local  franchising  authority.  Compare  Cen¬ 
tury  Federal  v.  City  of  Palo  Alto,  No.  C-85-2168  EFL,  Order  (N.D.  Cal. 
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issued  a  report  on  cable  which  expressed  concern  about  concentration  of 
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Investor,  Paul  Kagan  Associates  (Carmel,  Calif.). 
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for  consumers.  Problems  with  the  existing  industry  structure  which  limit 
diversity  and  restrict  consumer  choice  are  discussed  in  the  third  section 
of  this  essay. 

14  For  example,  markets  for  airline  services  are  highly  contestable  where 
airport  gate  capacity  is  available.  See  William  J.  Baumol,  John  C.  Panzar 
and  Robert  D.  Willig,  Contestable  Markets  and  the  Theory  of  Industry 
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suggests  that  VCRs  do  provide  effective  competition  for  the  pay  cable  ser¬ 
vices  to  the  extent  that  these  services  rely  on  recent  motion  pictures.  This 
competition  may  help  explain  why  pay  cable  revenues  have  remained  flat 
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petitive  with  cable. 

20  J.  Tobin  and  W  Brainard,  “Pitfalls  in  Financial  Model  Building,”  Ameri¬ 
can  Economic  Review  58  (May  1968):  99-122;  J.  Tobin  and  W.  Brainard, 
“Asset  Markets  and  The  Cost  of  Capital,”  in  Economic  Progress  Private 
Values  and  Public  Policies:  Essays  in  Honor  of  William  Fell ner,  ed.  B. 
Belassa  and  R.  Nelson  (Amsterdam:  North  Holland  Press,  1977).  For  use 
of  the  q  ratio  as  an  indicator  of  market  power,  see  E.  Lindenberg  and  S. 
Ross,  “Tobin’s  q  Ratio  and  Industrial  Organization,”  Journal  of  Business 
54  (January  1982):  1-32. 

21  See,  for  example,  F  Fisher  and  J.  McGowan,  “On  the  Misuse  of  Account¬ 
ing  Rates  of  Return  to  Infer  Monopoly  Profits,”  American  Economic  Review 
73  (March  1983):  82-97.  Tobin’s  q  ratio  is  a  better  indicator  of  cable’s 
monopoly/monopsony  power  than  accounting  profits.  It  is  difficult  to  infer 
the  presence  or  absence  of  monopoly  profits  from  accounting  data.  In  the 
early  years  of  a  cable  system  an  examination  of  accounting  profits  might 
lead  one  to  wrongly  conclude  that  the  system,  far  from  earning  monopoly 
profits,  was  not  even  profitable.  Looking  at  accounting  profits  in  later 
years,  without  taking  into  consideration  the  earlier  accounting  losses, 
might  lead  to  the  equally  erroneous  conclusion  that  the  cable  system  was 
earning  outrageous  monopoly  profits. 

22  S.  Lustgarten  and  S.  Thomadakis,  “Mobility  Barriers  and  Tobin’s  q,”  Jour¬ 
nal  of  Business  60,  no.  4  (1987):  535.  See  also  M.  Hirschey,  “Market  Struc¬ 
ture  and  Market  Value,”  Journal  of  Business  58,  no.  1  (1985):  89. 

23  The  q  ratio  often  exceeds  unity  in  workably  competitive  markets.  Even 
under  workable  competition  firms  will  have  some  pockets  of  monopoly/ 
monopsony  power.  For  example,  they  may  have  established  good  cus¬ 
tomer  relationships,  or  they  may  dominate  a  market  niche.  Also,  firms 
may  expect  to  earn  transitory  monopoly/monopsony  profits  in  disequi¬ 
librium,  until  competitive  pressures  force  the  firms  to  lower  prices  or 
entry  occurs. 

24  M.  Salinger,  “Tobin’s  q,  Unionization,  and  the  Concentration-Profits  Rela¬ 
tionship,"  Rand  Journal  of  Economics  15,  no.  2  (Summer  1984):  159 
(abstract). 

25  “The  Baby  Bells  vs.  the  Big  Gorilla?,”  Barron’s  (August  1,  1988),  9. 

26  Report,  In  the  Matter  of  Inquiry  into  the  Scrambling  of  Satellite  Television 
Signals  and  Access  to  Those  Signals  by  Owners  of  Home  Satellite  Dish 
Antennas,  FCC  Gen.  Docket  86-366,  62  RR  2d  687  (1987). 
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27  A  more  generally  accepted  range  for  replacement  cost  is  $600-$800  per 
subscriber. 

28  Economists  recognize  several  different  interpretations  of  a  high  q  ratio. 
They  are  (1)  excessive  market  power,  (2)  workable  competition  with  some 
market  power,  (3)  disequilibrium  with  growing  competition,  (4)  superior 
management,  and  (5)  macroeconomic  fluctuations  in  the  q  ratio.  Compar¬ 
ing  cable’s  q  ratio  to  that  of  other  nonfinancial  corporations  tends  to  rule 
out  interpretations  (2)  and  (5).  Interpretation  (3)  can  be  ruled  out  be¬ 
cause,  except  for  VCRs  which  compete  primarily  with  pay  services,  com¬ 
petition  with  cable  has  not  been  growing  rapidly.  Moreover,  there  is  little 
direct  competition  among  cable  companies  and  very  few  overbuilds  by 
new  entrants.  In  addition,  none  of  the  alternative  multichannel  technolo¬ 
gies  (DBS  or  MMDS)  have  been  very  successful.  Since  the  high  prices  being 
paid  for  cable  systems  have  applied  across  the  board  and  not  just  to  well- 
managed  companies,  we  can  discard  interpretation  (4).  This  leaves  the 
interpretation  that  cable  has  excessive  market  power. 

29  Shooshan  &  fackson,  Inc.,  Cable  Televisio n:  The  Monopoly  Myth  and 
Competitive  Reality  (Washington,  D.C.,  1982). 

30  In  many  cases,  however,  the  incumbent  operator  has  engaged  in  selective 
price  cutting  which  may  raise  antitrust  concerns. 

31  While  TCI  pays  around  $0.20  per  subscriber  to  the  cable  carriage  rights  for 
CNN,  TCI  has  agreed  to  pay  $1  per  subscriber  for  resale  of  CNN  to  home  dish 
owners.  Bv  agreeing  to  pay  a  substantially  higher  rate  TCI  establishes  a 
disparity  which  makes  its  local  cable  service  attractive  and  which  estab¬ 
lishes  a  floor  for  the  sale  of  CNN  to  others  who  might  want  to  package 
services  for  sale  to  home  dish  owners.  Thus,  TCI  is  able  to  secure  its  local 
monopoly  and  force  dish  owners  to  pay  excessive  rates  for  program 
services. 

32  For  example,  Time  Inc.  owns  both  cable  systems  and  two  pay  cable  movie 
services,  HBO  and  Cinemax.  Viacom  is  a  large  cable  MSO  which  also  con¬ 
trols  two  pay  cable  movie  services,  Showtime  and  The  Movie  Channel. 
More  than  90  percent  of  the  cable  systems  owned  by  Time,  Inc.,  carry  HBO 
and  75  percent  carry  Cinemax.  On  the  other  hand,  fewer  than  60  percent 
of  the  Time,  Inc.,  cable  systems  carry  Showtime  and  only  25  percent 
carry  The  Movie  Channel. 

The  lack  of  program  choice  led  subscribers  in  New  York  to  sue  Manhat¬ 
tan  Cable,  a  Time,  Inc.,  subsidiary,  which  carries  HBO  and  Cinemax  as  its 
only  two  pay-movie  services.  Manhattan  Cable  defended  its  practice  by 
pointing  to  its  limited  channel  capacity.  However,  while  declining  to  carry 
competing  pay-movie  services,  Manhattan  Cable  was  able  to  find  capac¬ 
ity  to  carry  three  home-shopping  services.  The  lawsuit  has  now  been 
settled  and  Manhattan  Cable  has  agreed  to  add  additional  pav-movie 
services. 

33  While  neither  the  FCC  nor  NTIA  have  acknowledged  that  these  problems 
warrant  regulatory  or  legislative  intervention  (perhaps,  in  large  part  due 
to  their  philosophical  predisposition  toward  "marketplace  forces”),  there 
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are  ample  grounds  for  concern.  See  “Home  Dish  Business  Looking  for 
Answers,”  Broadcasting  (September  7,  1987),  98.  Testimony  of  Chet 
Grochoski,  vice  president  for  corporate  development,  Amway  Corpora¬ 
tion,  before  the  Subcommittee  on  Communications  of  the  Committee  on 
Commerce,  Science  and  Transportation,  U.S.  Senate  (July  31,  1987),  8. 

34  Although  an  agreement  has  apparently  been  reached  between  a  number 
of  major  program  suppliers  and  the  National  Rural  Telecommunications 
Cooperative  to  supply  programming  for  resale  by  NRTC  to  home  dish  own¬ 
ers,  it  is  not  clear  what  prices  will  be  charged  (i.e.,  whether  NRTC  will  be 
able  to  take  advantage  of  the  discounts  available  to  cable  MSOs  of  a  com¬ 
parable  size).  In  addition,  the  agreement  apparently  limits  NRTC  to  selling 
the  services  to  dish  owners  outside  existing  cable  markets.  In  other  words, 
the  agreement  will  preclude  NRTC  from  competing  directly  with  cable  sys¬ 
tems.  Thus,  consumers  are  denied  competitive  options  for  receiving  pop¬ 
ular  programs. 

35  “Uncertain  Future  Drawn  for  Broadcasting,  DBS  and  Cable,”  Communica¬ 
tions  Daily  (April  13,  1988),  4. 

36  “Home  Shopping  Drops  Plan  to  Launch  Show  Business  Today  Cable  Net¬ 
work,”  Wall  Street  Journal  (July  8,  1988),  20. 

37  NTIA  Report,  p.  77  et  seq. 

38  D.  Brennerand  M.  Price,  Cable  Television  and  Other  Nonbroadcast  Media, 
Clark  Boardman  Company  (1986,  1988),  4-8. 

39  The  New  York  Times  noted  that  “not  one  major  new  program  service  has 
been  introduced  in  the  past  year  [1987]  in  which  cable  operators  have  not 
become  equity  partners”  (April  17,  1988),  Bl,  12. 

40  1984  Cable  Act,  Sec.  601  (codified  as  47  USC  521). 

41  In  the  case  of  telephone  company  provision  of  cable  service  the  FCC  was 
also  concerned  about  the  ability  of  telephone  companies  to  abuse  their 
control  over  access  to  the  pole  and  duct  space  needed  by  cable  companies 
to  construct  their  systems.  Prior  to  1970  there  had  been  a  pattern  of  abuse 
by  both  the  Bell  companies  and  independents. 

However,  it  is  important  to  note  that  circumstances  have  changed  since 
the  cross-ownership  bar  was  put  in  place.  In  1978  Congress  passed  legis¬ 
lation  ensuring  regulatory  surveillance  of  pole  attachment  practices  and 
establishing  a  favorable  cost  standard  (based  on  incremental  costs)  for 
pole  attachment  rates.  Also,  because  cable  service  is  clearly  an  enhanced 
service  under  the  FCC’s  “Computer  Inquiry”  rules,  telephone  company 
provision  of  cable  service  would  be  subject  to  all  of  the  safeguards  (struc¬ 
tural  separations,  comparably  efficient  interconnection,  open  network  ar¬ 
chitecture)  which  govern  telephone  company  offering  of  enhanced  ser¬ 
vices  generally.  Moreover,  the  divested  RBOCs  should  be  especially  sensitive 
to  any  practice  (such  as  denying,  or  discriminating  in  the  provision  of, 
pole  and  duct  access)  which  invites  an  antitrust  suit. 

It  should  also  be  noted  that  much  of  the  cable  construction  today  does 
not  involve  use  of  telephone  poles,  ducts  and  conduit.  Companies  tend  to 
“trench”  or  bury  cable  along  public  rights-of-way. 


388  Notes 


42  Congress  considered,  but  rejected,  a  ban  on  newspaper/cable  cross¬ 
ownership  in  the  context  of  the  1984  Cable  Act.  In  fact,  Congress  may 
have  effectively  prohibited  the  FCC  or  any  other  regulatory  body  from  adopt¬ 
ing  such  a  prohibition  in  the  future  (see  Sec.  613),  thereby  giving  news¬ 
paper  publishers  a  competitive  advantage  over  all  other  local  media. 

43  The  FCC  rules  do  permit  telephone  companies  to  construct  cable  televi¬ 
sion  plant  and  lease  it  to  franchised  cable  operators  (so-called  “lease¬ 
backs”).  This  approach  has  not  been  widely  used  since  cable  companies 
generally  prefer  to  construct,  own  and  maintain  their  own  facilities  rather 
than  rely  on  telephone  companies. 

44  None  of  these  restrictions  appears  to  prohibit  the  provision  of  the  trans¬ 
port  facilities  for  video  services.  Moreover,  the  BOCs  can  provide  “gateways” 
for  information  services  under  the  most  recent  decision  by  the  U.S.  Dis¬ 
trict  Court  with  jurisdiction  over  the  MF). 

45  Of  course,  cable  operators  may  be  faced  with  regulatory  barriers  to  entry 
on  the  state  level.  In  fact,  while  a  number  of  cable  systems  are  competing 
with  telephone  companies  in  providing  data  and  some  nonswitched  voice 
services,  there  have  been  several  instances  where  state  regulators  have 
intervened  to  block  or  delay  competition  by  cable.  In  one  case  the  FCC 
preempted  state  regulation  which  prohibited  entry  by  a  cable  company’s 
subsidiary  into  two-way  services.  See  Cox  Cable  Communications,  Inc., 
Memorandum  opinion,  Declaratory  Ruling  and  Order,  File  No.  CCB- 
DFD-83-1,  58  R.R.2d  1235  (1985).  However,  the  FCC  subsequently  backed 
away  from  preemption  and  vacated  the  Cox  decision  (citing  the  fact  that 
the  service  had  been  discontinued). 

State  regulators  are  concerned  about  protecting  the  monopoly  franchise 
for  provision  of  telephone  service  and  maintaining  “low”  telephone  rates. 
The  problems  created  by  the  mispricing  of  local  telephone  service  and 
the  nature  of  the  telephone  franchise  are  not  the  subject  of  this  paper. 
Moreover,  telephone  companies  also  face  significant  regulatory  barriers 
to  entry  into  video  services  on  the  state  level  (i.e. ,  cost  allocation,  access, 
rate  regulation).  However,  this  paper  focuses  on  federal  policy,  and  in  that 
arena  cable  has  a  decided  edge. 

46  CFR  Sec.  63.54. 

47  On  July  20,  1988,  the  FCC  adopted  a  Notice  of  Inquiry  which  addresses 
many  of  these  questions.  Some  commissioners  have  indicated  their  tenta¬ 
tive  support  for  eliminating  the  cable/telco  cross-ownership  rules. 

48  On  the  Cable:  The  Television  of  Abundance  (Report  of  the  Sloan  Com¬ 
mission  on  Cable  Communications)  (New  York:  McGraw-Hill,  1971). 

49  U.S.  Congress.  House,  Committee  on  Interstate  and  Foreign  Commerce, 
Subcommittee  on  Communications,  Cable  Television:  Promise  versus  Reg¬ 
ulatory  Performance,  Subcommittee  print,  94th  Cong.,  2d  Sess.,  1976,  p. 
84  and  Appendix  C. 

This  separation  approach  was  also  applied  by  the  District  Court  in  the 
MFJ  when  it  barred  AT&T  from  engaging  in  electronic  publishing  over  its 
own  facilities  as  a  means  for  dealing  with  that  firm’s  monopoly  power. 
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50  “GAO  Report  to  Metzenbaum  Hits  Cable  for  Rate  Hikes,”  Communica¬ 
tions  Daily  (October  5,  1988),  3. 

51  The  distortions  and  imbalance  created  by  the  compulsory  license  will  be 
somewhat  offset  by  the  Fee’s  new  syndicated  exclusivity  rules.  These  rules 
require  cable  operators  to  afford  protection  for  syndicated  programming 
for  which  local  broadcasters  have  obtained  exclusive  rights.  “Amendment 
of  Parts  73  and  76  of  the  Commission’s  Rules  Relating  to  Program  Exclu¬ 
sivity  in  the  Cable  and  Broadcast  Industries,”  Report  and  Order,  Gen. 
Docket  No.  87-24  (July  15,  1988)  (“Report  and  Order”). 

52  Of  course,  this  is  the  same  Justice  Department  which  permitted  the  merger 
of  the  two  directly  competing  cable  companies  in  Phoenix,  Arizona,  to  go 
unchallenged. 

53  In  its  Report  and  Order  adopting  new  syndicated  exclusivity  rules,  the 
FCC  makes  several  broad  statements  endorsing  the  desirability  of  exclu¬ 
sive  arrangements.  This  type  of  excess  in  the  embrace  of  economic  theory 
undermines  the  commission’s  credibility.  The  commission  fails  to  ac¬ 
knowledge  that  exclusivity  obtained  through  the  exercise  of  monopoly/ 
monopsony  power  has  the  undesirable  effect  of  extending  cable’s  market 
power  into  the  otherwise  competitive  program  supply  and  distribution 
markets. 

Use  and  Management  of  the  Spectrum  Resource 

An  earlier  draft  of  this  paper  received  comments  from  several  participants  in 
a  conference  held  by  the  Markle  Foundation  in  Washington,  D.C.,  in  June 
1988.  Dr.  Michael  J.  Marcus  and  Dr.  Jeffrey  Krauss  provided  detailed  com¬ 
ments  on  that  early  draft.  Dr.  Krauss’  comments  were  exceptionally  detailed, 
and  sections  of  this  paper  are  based  directly  upon  those  comments.  Never¬ 
theless,  the  responsibility  for  any  errors  or  omissions  is  entirely  mine. 

1  The  Multipoint  Distribution  Service  (MDS)  in  the  U.K.,  Australia  and 
the  United  States  is  an  example  of  such  a  line-of-sight  broadcasting 
service. 

2  Encyclopedia  Britannica,  11th  Edition,  Vol.  24,  p.  872. 

3  Ronald  Coase,  “The  Federal  Communications  Commission,”  Journal  of 
Law  and  Economics  2  (1959). 

4  The  key  decision  was  United  States  v.  Zenith  Radio  Corp.,  12  E2d  614 
(N.D.  Ill.,  1926).  For  a  discussion  of  these  legal  developments,  see  Coase, 
“Federal  Communications  Commission,”  4-6. 

5  Alfred  E.  Kahn,  The  Economics  of  Regulation,  vol.  1  and  2  (New  York: 
John  Wiley,  1970),  71;  See  also  G.  Stigler,  The  Citizen  and  the  State:  Es¬ 
says  on  Regulation  (Chicago:  University  of  Chicago  Press,  1975);  and  Paul 
A.  Samuelson,  Economics,  9th  ed.  (New  York:  McGraw-Hill,  1972). 

6  The  classic  reference  on  transaction  costs  and  their  impact  on  the  econ¬ 
omy  and  regulation  is  “The  Problem  of  Social  Costs”  by  Ronald  J.  Coase, 
Journal  of  Law  and  Economics  3  (October  1960). 

7  35  FCC  2d  237,  467  F  2d  1397  (1972). 
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8  Public  Law  97-259  or  47  USC  302  (a)  (2). 

9  Public  Law  87-795,  approved  October  11,  1962,  76  Stat.  903. 

10  Article  17  of  the  Radio  Regulations  states:  “The  Administrations  bind 
themselves  to  prohibit  and  prevent:  a)  the  unauthorized  interception  of 
radio  communications  not  intended  for  the  general  use  of  the  public.” 
See  also  47  USC  705  for  similar  prohibitions. 

11  Stations  which  provide  radio  connections  between  ships  at  sea  and  the 
domestic  telephone  and  telegraph  networks. 

12  Note  how  hard  it  would  be  to  get  mariners  to  agree  individually  on  the 
costs  of  monitoring  function.  Distress  frequency  monitoring  is  a  public 
good  of  an  unusual  nature.  It  is  consumed  by  ships  that  never  use  it.  That 
is.  frequency  monitoring  is  like  a  fire  department  or  like  an  insurance 
policy  paid  for  by  the  public.  Economic  benefits,  in  the  form  of  reduced 
risks,  flow  to  all  radio  equipped  ships  in  range  of  the  station. 

13  IRAC  existed  long  before  reorganizations  in  the  executive  branch  created 
NTIA  or  its  predecessor,  the  Office  of  Telecommunications  Policy  (OTP).  It 
will  probably  exist  after  NTIA  is  reorganized  out  of  existence. 

14  $100  million  per  year  is  a  lot,  but  it  is  small  compared  to  the  billions 
spent  on  communications  electronics  each  year.  Actually,  there  are  other 
direct  costs  of  the  system.  For  example,  frequency  coordinators  aid  the 
FCC  in  the  assignment  of  frequencies  to  specific  users.  The  coordinators 
‘volunteer-  their  services  to  the  FCC.  Hence  the  cost  of  their  labor  does  not 
show  up  in  the  FCC  budget.  Similarly,  the  Department  of  Defense  runs  a 
substantial  frequency  management  program. 

15  These  terms  are  defined  in  the  Radio  Regulations,  Article  1  and  the  FCC 
Rules  (47  CFR  2.1). 

16  Technically  speaking,  these  channels  are  not  “unused.”  Rather,  their  use 
is  precluded  by  a  desire  to  control  interference  while  allowing  the  opera¬ 
tion  of  low-cost  receivers.  If  higher-quality  receivers  were  used,  this  spec¬ 
trum  would  become  idle. 

17  The  Experimental  Radio  Service,  regulated  under  Part  5  of  the  FCC  Rules, 
is  a  notable  (and  reasonable)  exception  that  does  not  require  the  use  of 
authorized  equipment.  It  is  expected  that  licensees  in  the  Experimental 
Radio  Service  will  use  experimental  transmitters  that  are  not  constructed 
to  the  same  rigorous  standards  as  commercially  marketed  products.  Nev¬ 
ertheless,  these  licensees  operate  under  the  restriction  that  they  may  not 
cause  interference  to  any  other  licensed  users. 

18  Donald  Dunn  and  Bruce  Owen,  “Policy  Options  in  Mobile  Radio  Spec¬ 
trum  Management,”  a  report  prepared  for  the  UHF  Task  Force  of  the  FCC 
Office  of  Plans  and  Policy,  September  1978. 

19  In  the  other  major  broadcast  services  (FM,  television)  the  FCC  has  unhooked 
the  issue  of  regional  service  allocations  from  the  licensing  decision.  Thus, 
it  first  allocates  TV  licenses  to  a  market  (e.g.,  Los  Angeles  or  Sacramento) 
and  then  it  invites  applicants  for  these  licenses.  But,  there  is  still  the 
issue  of  comparative  coverage  of  each  of  the  applicants — and  the  FCC 
takes  this  into  account  when  choosing  licensees. 
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20  This  is  my  opinion,  but  others  disagree  strongly.  One  of  the  reviewers  of  a 
draft  of  this  paper  wrote,  “In  most  cases,  the  use  of  lotteries  to  award 
licenses  has  been  a  disastrous,  chaotic  failure.” 

21  This  is  not  a  new  idea.  See  Ronald  Coase,  “The  Federal  Communications 
Commission,”  Journal  of  Law  and  Economics  2  (1959). 

22  This  latter  effect,  the  loss  of  income  to  consultants  and  lawyers,  may  color 
the  perception  of  some  who  analyze  the  proposed  legislation.  I  must  con¬ 
fess,  I  have  mixed  feelings  about  this  side  effect  of  auctions.  There  have 
been  a  few  months  where  preparing  FCC  license  applications  kept  the 
wolf  from  the  door  at  our  firm.  Notice  that,  for  many  spectrum  using 
organizations,  an  important  source  of  analysis  of  auction  proposals  is 
their  communications  lawyers  and  consultants — the  very  groups  that 
stand  to  lose  from  such  reforms. 

23  Both  the  Council  of  Economic  Advisors  and  the  Department  of  Justice 
strongly  supported  the  FCC’s  legislation,  and  I  understand  that  the  Office 
of  Management  and  Budget  supported  it  as  well. 

24  Comments  of  American  Telephone  and  Telegraph  Company  on  Behalf  of 
the  Bell  System,  “Policy  Options  for  the  Spectrum  Resource,”  undated. 

25  U.S.  Congress  Spectrum  Auctions:  FCC  Proposals  for  the  Airwaves,  Hear¬ 
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